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Criye MIcHARL BOUTILIER; PETITIONER,
V.
IMMIGRATION AND NATURALIZATION .SERVICE

ON PETITION FPOR 4 WRIT OF CERTIORARI TQ0 THE UNITED
STATES COURT OF APPHALS FOR T5HE SECOND CEROUIT

MEMORANDUM FOR THE RESPONDENT

OPINIONS BELOW

The majority and dissenting opinions of the court
of appeals (Pet. App. A, pp. 12-33) are not yet re-
ported. =

JURISDICTION

The judgment of the. court. of &ppeala (Pet App.
B, p. 34) wag enfered on July 8, 1966. The petition
for a writ of certiorari was filed on August 12, 1966.
The jurisdiction of this Court is invoked under 28

U.8.C. 1254(1).

QUESTIONS PRESENTED B

1. Whether Section 212(a)(4) of the Iﬁunlgratlon
and Nationality Aect of 1952, which qxplufdegafmm*ad-

(1)
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mission into the United States aliens “afflicted with
psychopathic personality,” is void for vagueness as
applied to homosexuals.

2. Whether the evidence was insufficient because
there was no medical examination of petitioner by the

United States Public Health Service.
STATUTES INVOLVED

Section 212(a) (4) of the Immigration and Nation-

ality Aect, 66 Stat. 182, 8 U.S.C. 1182(a) (4), provides
in pertment part: -

Sec. 212. (a) KExcept as otherwise provided
im this Aet, the following classes of aliens * * *
shall be excluded from admission into the
United States:

* * * * +*

(4) Aliens afflicted with psychopathic per-
sonality * * *.

+* * # »* *

Section 241(a) (1) of the same Act, 66 Stat. 204,
8 U.8.C. 1251(a) (1), provides in pertinent part:
Sec. 241. (a) Any alien in the United States
® * ¥ ghall, upon the order of the Attorney
Gteneral, be deported who—
(1) at the time of entry was within one or
more of the classes of aliens excludable by the
law existing at the time of such entry;

* ¥ ¥ ¥ -

STATEMENT

Petitioner, a 33-year-old native and citizen of Can-
ada, was admitted to the United States for permanent
residence on June 22, 1956 (R. IIL, 13a-14a).! In

" The record filed with the Clerk of this Court consists of

petitioner’s appendix (R. I) and respondent’s appendix (R. II)
below.
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September 1963, he submitted an affidavit to a natural-
ization examiner as d part of an application to file a
petition for citizenship. He stated therein that he
had been arrested in New York in October 1959 on a
charge of sodomy.”? Upon the request 6f the Immigra-
tion Service for further information, petitioner in
January 1964 submitted a sworn statement to an immi-
gration officer to the effect that he had engaged in vol-
untary homosexual relations on an average of three.or
four times a year since the age of sixteen, a period that
embraced six years prior to his entry into the United
States as well as eight years after entry (R. 1I,
16a-19a). Petitioner also stated that in December
1957 he had acknowledged being a homosexual on a
selective service form'and, after examination by a
psychiatrist, had been classified 4—F by reason of that
condition (R. IL, 19a-20a): From 1959 to 1964, peti-
tioner shared an apartment with another man with
whom he had oceasional sexual relations (R. II, 18a—
19a). |
Petitioner’s sworn statement was forwarded to the
United States Public Health Service for an opinion
as to whether, on the basis of the statement, there
were grounds for concluding that petitioner was . ex-
cludable from the United States at the time of his
entry in 1955. On the information supplied, the
Public. Health Service certified i1ts opinion that peti-
tioner was afflicted with psychopathic personality
2 The charge wag eventually dismissed because the complainant
failed to appéar in court. Petitioner, howevér, freely stated

to the immigration officer that the acts leading to arrest involved
, angl- sodomy and, fellatio with a male minor (R. II, 15a).
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(sexual deviate) at the time of his admission in June
1955 (R. T, 15a) .2

On the basis of the Public Health Service certifica-
tion and supporting documents, deportation proceed-
ings were instituted on January 28, 1965. Petitioner
was alleged to be deportable under Section 241(a) (1)
of the Immigration and Nationality Aet (8 U.S.C.
1251(a) (1)) in that he was excludahle, by the law
existing at the time of his entry (Section 212(a) (4)
of the Act, 8 U.S.C. 1182(a) (4)), as an alien afflicted
with psychopathic personality. At hearings before a
Special Inquiry Officer, petitioner declined persomal
examination by Public Health Service doctors (R. I,
6a; R. II, Ta), electing instead to introduce letters
from two private psyechiatrists. These letters stated
m eitect that, although petitioner had engaged in
homosexzual activities, he was not psychotic or psycho-
pathic (R. I, 16a-19a). It was stipulated that the
letter opinions of the two private psychiatrists need
not be submitted to the Public Health Service for
reconsideration of 1its findings since, if a Public
Health ‘doctor appeared to testify regarding the ma-
terial, he would testify that petitioner had been a
sexual deviate at the fime of his entry into the United
States, and was properly certified as a psychopathic
personality under the pertinent regulations (R. I, 6a-

® Paragraph 6~b of the United States Public Health Service

Mantial provides that those applicants who are diagnosed as

sexual deviates shall be classified in the statutory category
“afflicted with psychopathic personality.”
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- Ta). Pétitionler’s comnsel agreed that there was ne
serions ‘contest as to whether or not petitioner was a
sexual ‘deviate, but only as to whether he was affiicted
with psychdpathic personality (R. T, 7a).

"The Specral Inqguiry Officer found that petitioner
had béen ‘a sexual ‘deviate -at his entry and hehece ex-
‘cludable as an alien afflicted with psychopathic person-
ality, noting ‘that “['wilhatéver ‘the phrase “psychopathic
personality’ mght mean to the psychiatrists, to the Con-
‘oress 1t 'was 1ntended to wclude ‘homosexuals and sex
perverts” (R. 11, 26a). The Board of Immigratiosn
Appeals agreed (R. I, 2a-3a) and the Court of Ap-
peals for the Second Circuit (one judge dissenting)
dismissed the petition for review (Pet. App. A; R.
L, 82a~53a,). L

DISCUSSION

1. The holding of the court below in this case—
that the statutory ban on aliens afflicted with psy-
chopafhie personaiity is not unconstitutionally vague
as applied %o homosexuals—is in direct conflict with
the hold}:li_ of the Tniteéd States Coubt of Appeals
for the Ninth Circuit in Lawvoie v. Tmmigration and
Naturalization Service, 360 F. 2& 27, in which the
governmw*t has fited a pétition for 4 writ of certi-
orari (Neo. 513 this Term). As we explain In
that petition, the conflict 13 one which should be set-
tled by this Court We accordingly do 110"1: oppose
the granting of certiorarl with respect to H:le (301151:1—
tutional question i1 the present case.

2. We beheve, howevet, that review of fhe remain-
ing isties is not warranted. Petitioner’s principal



6

conterition™* is ‘that a medical examination similar to
that required for exclugion proceedings is necessary to
support a deportation order (Pet. 2, 7-9). Petitioner’s
argument is based on the assumption that the Immigra-
tion Act makes the same procedures applicable to both
exclusion and deportation proceedings, but that is not
so. HFor exclusion purposes, the Act (Section 234, 8
U.S.0. 1224) provides for the medical examination of
aliens suspected of being exeludable as, among other
things, afficted with psychopathic personality.” The
same provision authorizes an appeal from an adverse
medical certification to a board of medical officers.
The final certification then goes to an examining immi-

gration officer, who must detain the alien for further
mquiry before a Special Inquiry Officer unless it ap-
pears “clearly and beyond a doubt” that the alien is en-
titled to enter. 8 U.S.C. 1225(b). The decision of the

* Petitioner’s contentions that he was unlawfully deported for
post-entry conduct (Pet. 2, 9-10) and that the term “homo-
sexual” is too vague to give meaning to the statute (Pet. 2,
9) are plamly without merit, It is uncontested that petitioner
was a homosexual long before his entry into the United States
and that the public health certificate was addressed to the
time .of his entry. While the Special Inquiry Officer credited
petitioner’s statement concerning his post-entry homosexual ac-
tivities, it is clear that the deportation order rested on the
finding that the disquelifying condition existed at the time of
entry. As to the second contention, whatever the force of the
vold-for-vagueness doctrine as applied to the statutory term
“psychopathic personality,” the term “homosexual” used by
the Service is not vague as applied to this case. It clearly
defines the sexually deviant conduct which the evidence showed
petitioner engaged in over a number of years prior to his entry
and which placed him in an excludable class of aliens.

>’The procedures for the medical examination are set forth
m the Public Health Service’s regulations, 42 C.F.R. Part 34.



7:

Special: Inquiry- Officer ‘'must be bagsed solely upon the
medical: certification, without an. inquiry into the un-
derlying factual basis'for the determination. 8 U.S.C.
1226(d) ; see United Smtes efb vel. Johnson v. Shaugh-
nessy, 336 U.S. 806, 809.

The deportatmn procedure under Section 242(b)
of the Act (8 U.8.C. I252(b)) is radically different.
It substantla,lly pa,rallels a trial before a judicial tri-
bunal, It is an adverSary proceeding in which the
government has 'the burden of proof. The Special
Inquiry Officer’s decision must be based solely on the
evidence produced at the hearing, "and he Thas”full
authority to try de novo all factual questions upon
which deportation depends. That was done here.
The governﬁlent proved petitioner to be a sexual
deviate who had engaged in homosexual behavior over
a long period of time. Petitioner’s own psychiatric
evidence supported this finding, and his counsel read-
ily conceded that there was no serious contest con-
cerning petitioner’s classification as a sexual deviate
(R. I, 7Ta). Moreover, the government expressly of-
fered petitioner an opportunity to take the Public
Health Service medical examination he now asserts
was required—which he refused (R. I, 6a; R. 11, Ta).
He should not now be heard to complain that the

record is deficient in this regard.

CONCLUSION

For the foregoing reasons, we suggest that the
petition for a writ of certiorari be granted (together
with the government’s petition in Lawoie), limited,
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however, to the constitutional question whether the
statutory term “psychopathic personality’ is void for
vagueness as applied to homosexuals.
Respectfully submitted.
THURGOOD MARSHALL,
Solicitor Gleneral.

Frep M. Viyson, Jr.,
Assistant Altorney General.

DBeEATRICE ROSENBERG,
Paur, C. SuMMITT,

Attorneys.
SEPTEMBER, 1966.
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