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B THERE IS NO CONSTITUTION AL REQUIREMENT THAT CONGRESS—
WHICH MAY ENACT GROUN DS GF DEPORTATION RETROACITIVELY——

MAKE THE GROUNDS OF DEPORTATION CLEAR ON THEIR FACE

Even if petitioner had been ordered deported be-
cause of his post-entry conduct and not, as is plainly
the case, because of his excludable status at the time
of entry, he could not object to the lack of clarity
of the deportation statute read on its face. An alien
whom the government seeks to deport is of course en-
titled, as a matter of procedural due process, to notice
of the charges he must face at the deportation hear-
ing. But it does mot follow that, before he can be-
come liable to deportation, Congress must first warn
him of the classes which are deportable so that he
may guide himself a,ecordmgly' Congress, as this
Court has repeatedly held, may enact grounds of de-
portation retroactively, and thereby render an alien
deportable for past conduct which did not entail de-
portability when committed. Harisiades v. Shough-
nessy, 342 U.S. 580; Galvan v. Press, 347 U.S. 522;
Marcello v. Bonds, 349 U.8. 302; Lehmann v. Corson,
353 U.S. 685;: Mulcahey v. Catalomotte, 3563 U.S. 692.
See, also, Bugajewitz V. Adams, 228 U.S. 585, 591;
Ng Fung Ho v. White, 259 U.S. 276, 280; M&MW V.
Eby, 264 U.S. 82, 37, 39; Eichenlaub v. Shaughnessy,
338 U.S. 521, 528.

Under these decisions Congress ¢ould pass a statute
retroactively making homosexual conduct by an alien
within the United States.a ground for his deportation.
This being so, there can be no doubt that Congress
could eonstitutionally make future homosexual con-
duct 1n this -country by an alien a cause for his depor-
tation, whether or not it expressed its intention in
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a way that was not only clear to the administrative
authorities and the courts, but was also plaim on the
statute’s face to all persons concerned.

We recognize that in Jordan v. De George, 341 U.S.
223, 231-232, this Court examined, on grounds of
madequate warning, a statute making deportability
turn on post-entry conduet. That deecision, however,
preceded the more recent decisions reaffirming the
power of Congress to enact grounds of deportation
retroactively. Moreover, the implications of that
power with respect to the issue hefore the Court were
not considered. The question of fair warning was not
discussed in the briefs of the parties or argued before
the Court (see 341 U.S. at 229), and the Court’s con-
sideration of the question appears to have heen elicited
by a dissent which was primarily based, not on the faect
that the somewhat vague deportation provision gave
madequate warning, hut on the lack of sufficiently
clear standards to be applhied by the administrative
officials and the eourts; * and the meaning of the statu-
tory provision could in no way be clarified by recourse
to its legisiative history. The problem was thus one
of the adequacy of the statute to guide its applica-
tion by court and administrator. Se pp. 34-36, suwra.

*In Mahler v. Lby, 264 U.5. 32, a statute which authorized
the Secretary of Labor to deport aliens {of designated classes)
whom he found, after hearing, to be “undesirable residents of
the United States” (Act of May 10, 1920, 8§81, 41 Stat. 593)
was sustained against & charge that it was unconstitution-
ally vague. The challenge to the statute was based, however,
not on the ground that 1t provided no ascertainable standard
of conduct for aliens to follow if they wished to avoid de-
portation, buf on the ground that, by reason of the vaguoness
of the criterion: of deportability, it amounted to an invalid
delegation of legislative power fo an executive officer. 264 TS,
at (.
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The fact that the provision involved in De George
made deportability depend on the alien’s c¢onduct in
this country also serves to distinguish that case. The
statute there in issue (Section 19(a) of the Immigra-
tion Act of 1917, 39 Stat. 889, as amended, 8 U.S.C.
(1946 ed.) 155(a)—now, 1n substance, 8 U.S.C. 1251
(a)(4)) provided for the deportation of “any alien
* * * who 1s hereafter sentenced more than once to
sucn a term of imprisonment [one year or more]
because of conviction in this country of any
crune 1nvolving moral turpitude, committed at any
time after entry.” 341 U.S. at 225. Although the
provision did not, strictly speaking, require that the
conduct of the alien, to be -cause for his deportation,
ocecur after the date of enactment—it was enough that
the sentencing oceur in the future—plainly the basic
objective of the legislation was to deter the commis-
sion of serious crimes by resident aliens. Cf. Fong
Haw Tan v. Phelan, 333 U.S. 6, 9-10, construing the
provision 1n 1ssue as aimed at the “repeater’
offender.® In other words the provision, as the ma-
jority below noted (R. 40, n. 13), was designed to
“regulate post-entry conduet’”’—more pointedly,
cmmenal. conduct. There was thus some basis for

26 See, also, S. Rep. No. 352, 64th Cong., 1st Sess., accompanying
the bill (H.R. 10384) which added the provision in guestion to
the 1mmigration laws. The cited report (relied on in Fong
Haw Tom, among othér materials, as supporting the interpre-
tation there adopted, see 338 T.S. at 9) noted that the provi-
sioh was “intended to reach the alien who after entry shows
hitnself t¢ be a criminal of the confirmed type, such aliens to
be deported without limitation on the length of fime after
entry when' they commit’a second serious offonse” (S. Rep. No.

352, supra, at 15).
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testing the prowision against the requirements of the
fair-warning doctrine that had heen developed in
eriminal cases. The purpose of the provision in-
volved i Ifleutt and the instant case, on the other
hand, is not to regulate future conduet but to prevent
the 1mmigration of persons suffermg from speecified
afflictions.”

In sum, the decisions of this Court establish that
Congress could retroactively make homosexual con-
duct within the United States grounds for revoecation
oi the statutory permission to remain, and for depor-
tation. A fortior: it can make such conduet grounds
for deportation in a statute to he applied prospec-
tively, whether or not the statute is clear on its face.
Similarly, Congress can constitutionally make evi-
dence of homosexual conduet in the United States
relevant to a determination of an alien’s admissibility
at the time of entry, whether or not the alien is ad-
vised of this relevance by the face of the statute.

C. SECTION 212(2)(4), INTERPRETED IN THE LIGHT OF ITS LEGIS-
LATIVE HISTORY, PROVIDES ADEQUATE NOTICE THAT A HOMOSEX-
TUAL ALIEN IS NOT ADMISSIBLE TO THE UNITED STATES AND MAY
BE DEPORTED IF ERRONEOUSLY ADMITTED

Hiven 1f the constifutional requirement of fair warn-
mg were applicable to a deportation proceeding turn-
mg on whether the alien was properly admitted to the

2 'We polnt out, finally, that the Court in De George sus-
tained the statute there challenged. 341 U.S. at 231-232, The
deciston is thus not o clear holding that deportation legislation,
to be valid, must meet the “fair warning” standard. In the
Lhight of the actual result reached, the decision may properly be
viewed as ho inore than a rejection of the claim of invalidity
on the assumption—arguendo—that the *“warning” rationale
was relevant.
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United States, doubtless 1t would be less stringent in
a case like this than in one where criminal sanctions
were 1mposed. Cf. Winters v. New York, 333 U.S.
507, 515; Mahler v. Eby, 264 U.S. 32, 41. The type
of notice constitutionally required prior to deporta-
tion of an alien such as petitioner would have to be
determined in light of the following considerations:
Petitioner 1s being deported because he was improp-
erly admitted rather than on the basis of his conduet in
the United States; deportation is a regulatory rather
than a punitive remedy; Congress may retroactively,
and thus entirely without warning, make even post-
entry conduct grounds for revocation of its permission
for the alien to remain in the United States. In this
light and in view of this Court’s prior decisions inh cases
where the claim of unfairness resulting from absence
of warning was far less atienuated, we submit that
there can be no constitutional requirement that the
pertinent provision be plain on its face, without re-
course to its legislative history.

This Court has considered the prior construction of
a State statute by the highest court of the State as
fixing the statute’s meaning when it was attacked as
void for vagueness. See, e.g., Cramp v. Board of
Piblic Instruction, 368 U.S, 278, 285, 287 ; Chaplinsky
v. New Hampshire, 315 U.S. 568, 572-574; ¢f. Bouie
v. City of Columbia, 378 U.S. 347, 356-359." Simi-

% Indeed, fthe Court has even considered the construction
placed 'on the statute by the State’s courts in the proceedings
on review of the accused’s conviction—afier he has acted. In
such decisions as Beaularnais v. [llinois, 348 U.S. 250, 253-254,
264, Winters v. New York, 333 U.S. 50’?’ 512-515, Oom v. New
H amps?we, 312 U.S. 569, 575-57 6, and Pam V. Washmgton, 236
U.S. 278, 277, the Couri, in a.pplymﬂ* the test of definiteness to
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larly, a statute’s legislative history can he used to
lend certainty to an otherwise msufficiently definite
provision. See, e.g., United States v. Harriss, 347
U.S. 612, 620-623, where the legislative lustory of the
Hederal Regulation of Lobbying Act was cited by the
Court in rejecting a challenge to the constitutionality
of the Act on grounds of indefiniteness; and Serews v.
United States, 325 TU.S. 91, 98-104, where the legisla-
tive history of former Section 20 of the Criminal
Code was considered in construing the section mar-

rowly enough to obviate a charge of unconstitutional
vagueness. Cf. United States v. Standard 0il Co.,
384 U.S. 224, 226-229; Unated States v. Cook, 384

U.S5. 257, 260, There can therefore be no doubt that
petitioner, whose right to statutory notice was, at hest,
far less clear, could fairly be chargeable with knowl-
edge of what the legislative history of Section 212(a)
(4) reveals with unusual clarity—that homosexuals
are inadmissible to the United States™

State eriminal statutes, has treated the statute in each instance
as though 1its text bore the Interpretive gloss placed on it by
the highest court of the State in the very proceeding in which
the hitigant hefore the bar had appealed from his conviction—
in ofher words, after the commission of the act for which he
had been brought to trial. See, e.g., Winters v. New York,
supra, 333 U.S. at 514-5156: “We assume that the defendant, at
the time he acted, was chargeable with knowledge of the scope
of subsequent interpretation.” But compare Bowie v. City of
Columbia, 318 U.S. 347, 352-355; Lanzetta v. New Jersey, 306
U.S. 451, 456. And see Freund, The Supreme Court and Civil
Liberties, 4 Vand. L. Rev, 538, 541 (1951); Amsterdam, 7he
Void-For-Vagueness Doctrine in the Supreme Court, 109 U. of
Pa. L. Rev. 67, 73-74 (1960).

# It follows that the immigration authorities were not con-
stitutionally obliged 'to inform petitioner at the time of his ad-
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11T
THE ORDER OF DEPORTATION IS SUPPORTED BY SUBSTAN-
TIAL EVIDENCE AND NOT INVALIDATED BY THE FAIL-

URE OF THE PUBLIC HEALTH SERVICE PSYCHIATRISTS
TO EXAMINE PETITIONER

Assuming that a homosexual is deportable even if
not proved to be a psychopath 1n a medical sense,
petitioher’s remaining contentrons—that the evidence
of petitioner’s homosexuality was inadequate and that
the law required his personal examination by the Pub-
lic Health Service before it certified him as “affiicted
with psychopathic personality’ by réason of his homo-
sexuality-—clearly fail.

A. Petitioner’s evidentiary argument (Pet. Br. 32—
33; 34) is a belated effort to inject—for the first time

mission to this country that homosexuality is an excludable con-
dition, which if discovered after entry would necessitate his fu-
ture deportation. The applicdtion form (FS-256a, Revised
August 1952), executed by petitioher in requesting his entry visa,
contalned the following printed notation: “37. I have had the
following excludable auses ex plained to me and state that I
am. nct, except as hereinaftér noted, a member of any one of
the following classes of individuals excluded from the United
States. under the Immigrafion Act: * * *. This was followed
by 24 numbered categories of persons whom the 1952 Act made
excludable. The list included no reference to persons afflicted
with psychopathic personality. Nor were bomosexuals or sex-
ual deviates menfionéd. Following the list of excludable cate-
gories; immediately above 'Peftllblﬂllﬁr s Signature, the typewritten
notation “I am hot & member of any of the above mentioned
classes” appeared (A.R. 6; Pet. Br. App. 87-41). The purpose
of the form is not to pf'gvide information to the applicant but
to enable the consular authorities to determine whether the
applicant should be excluded.



a0

in this Court—a factual question that was not in dis-
pute below. Pelitioner’s counsel conceded at the
deportation hearing that ‘‘no serious contest” existed
as to whether petitioner was a sexual deviate, ac-
knowledging further that the deviation “‘1s homosex-
uality” and that the only question was whether peti-
tioner’s homosexuality made him a ‘‘psychopathic
personality’’ within the meaning of the statute. On
the basis of these concessions by counsel, and the evi-
dence which had been received, the special inquiry
officer noted 1m his decision that ‘‘[nJo serious ques-
tion” had been raised in the proceedings as to the
fact of petitioner’s sexual deviation. The Board of
Immigration Appeals likewise remarked that ‘“[nJo
serious question” existed as to the homosexuality of
petitioner at the time of his admission to this country,
while the court of appeals—without disagreement on
this point by the dissenting judge—observed that it
was ‘‘beyond contest’” that petitioner had been 2
homosexual since before his departure from <Canada.

The evidence was 1n fact overwhelming and undis-
puted. The government established at the hearing,
through petitioner’s own admissions under oath, that
beginning inabout 1949, six years prior to his entry,
and continuing uninterruptedly to the date of his
sworn statement (January 1964), petitioner had regu-
larly engaged—on an average of three or four times
a year—in homosexual behavior. This pattern of
activity, extending over an interval of fourteen and
one-half years, spanned the date of entry (June 22,
1955). It was further established that during the last
five years of this period pefitioner had actually been
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living with one of his homosexual partners. Peti-
tioner explicitly acknowledged that he was homosex-
ual; and he had made the same admission to his draft
board six years earlier. (Statement, supra, pp. 4-7.)

This evidence, coupled with the Public Health Serv-
ice’s certificate based upon it, compelled a finding that
petitioner was homosexual when he entered.” It is
true that petitioner, by his own account, had had oc-
casional heterosexual experiences prior to his entry.
But they were far fewer than his homesexual experi-
ences, and hardly detract from hig clearly—and con-
cededly—dominant homosexual orientation.

Finally, the reports submitted by petitioner’s
psychiatrist-witnesses were in entire harmony with
the hearing officer’s finding, and petitioner’s personal
acknowledgment, that he was homosexual. The re-
ports were in fact introduced for a quite ditferent
purpose—to show that petitioner, while homosexual,
was hot dangerous or psychopathic. Dr. Falsey
noted in his report that petitioner had “explained

2 The fact that the hearing officer, in concluding that peti-
tioner was homosexual when he entered, took into consideration
his post-entry as well as his pre-entry activities (see R. 25-26)
does not imply, as petitioner erroneously argues (Pet. Br. 38—
35), that petitioner has been ordered deported because of his
post-entry acts. Where the 1ssue 1s whether a person was
afflicted with a particular condition at a specified time, common
sense and experience require that the fact-finder consider con-
duct after as well as prior to that time. The decision of the
special Inquiry officer makes clear that the basis for the depor-
tation order was the officer’s finding that petitioner was afflicted
with sexual deviation ‘“at the time of his entry” (R. 24, 27).
As the court below observed, “there is not the slightest indica-
tion that the Officer failed to understand that section 212(a) (4)
was directed solely at a pre-entry condition” (R. 41).




D2

quite frankly that he has been homosexual™ and did
not question the correctness of this self-analysis. The
doctor went on to say that his examination of pefi-
tioner had failed to reveal “delusional trend,”” *‘hal-
lucinatory phenomena’’, or psychosis; but the absence
of such symptoms, as we read the statute, has no rel-
evance. Dr. Ullman, while reporting that petitioner’s
“sexual structure’’ appeared “fluid”’, and that he had
heterosexual as well as homosexunal *‘interests’”’, simi-
larly referred to his “homosexual orientation’”, stres-
sing only that he did not believe pefitioner was “a
psychopath”.®

3 Tn view of the absence of any serious factual question, there
is no occasion for & remand in light of Woodby v. [mmegration
ond Naturalization Service, Nos. 40 and 80, this Term, decided
December 12, 1966, where this Court held that the government
in deportation proceedings must establish the facts supporting
deportability by “clear, unequivocal, and convineing evidence.”
The Court did not indieate in its opinion whether this new rule
was to have retroactive effect, and so control proceedings n
which unexecuted final orders of deportation had, as here, al-
ready been entered. Cf. Johnson v. New Jersey, 384+ U5, 719,
holding that the rules of Escobedo v. [Hlinois, 378 U.S. 478, and
Mirande v. Arizona, 384 U.S. 436, have prospective application
only, And see Linkletter v. Walker. 381 U.S. 613, The Im-
migration and Naturalization Service, however, as a matter of
administrative policy, is applying the rule of the W oodhy case
retrospectively. It has directed that all cases pending in the
courts involving review of deportation orders be administra-
tively reexamined in the light of the TWoeodby decision. In
cases where the Woodby standard is found to be applicable,
and was not applied, the Service is entering into stipulations,
or is obtaining court orders directing, that the cases be re-
manded for administrative reconsideration in the light of
Woodby. In cases not pending in the courts, the Service has
directed that before any deportation order is executed the rec-
ord be examined in the light of the new Woodly standard. If

3
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B. The contention (Pet. Br. 29-30) that the de-
portation proceedings were defective because the
Public Health Service physicians who signed the cer-
tificate attesting to petitioner’s excludability at entry
as a sexual deviate did not personally examine him in
reaching this conclusion is based on the mistaken as-
sumption that the Immigration and Nationality Act
makes the same procedures applicable both to exclu-
sion proceedings and to deportation proceedings in
which the charge of deportability is excludability at
entry. The Act provides that the physical and mental
examination of ‘“‘arriving aliens” shall be conducted
by medical officers of the Public Health Service, who
shall certify, for the information of immigration of-
ficers and special inquiry officers, any physical or
mental defect or disease that may be observed. Any
such alien who is certified as inadmissible on any of the
medical grounds specified in Section 212(a), including
the ““psychopathic peérsonality’ ground of paragraph
(4)i, may appeal to a board of medical officers, to be
convened by the Surgeon General, with the right
to piesent testimony by one expert medical witness.
Section 234, 8 U.S.C. 1224. The final certification
coes to an examining immigration officer, who must
detain the alien for further inquiry before a special
inquiry officer unless it appears “clearly and beyond
a doubt” that the alien is entitled to enter. The de-

rerlppp—

it i3 determined that the Woodby standard is applicable, and
was not applied, the Service will stipulate, or will itself move,
for administrative reconsideration in the light of Wooddy.
However, there would be no point in remanding a case that
presented no substantial factual question—and that, we believe,
1s this case.
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cision of the examining officer, if favorable to the
alien, is subject to challenge by any other immigra-
tion officer; the effect of sueh a challenge 1s to require
further inquiry before a special inquiry officer. See-
tion 235(b), 8 U.S.C. 1225(h). The deecision of the
special inquiry officer must, in either case, he based
solely on the medical certificate; he may not indepen-
dently inquire into the facts underlying the physicians’
determination. Seection 236(d), 8 U.S.C. 1226(d) ; cf.
Johnson v. Shaughnessy, 336 U.3. 806, 809.

The procedure for deporting an alien i1s radically
different—and this whether the hasis for the expulsion
is the alien’s asserted excludability at the time of his
entry or subsequent conduct. The expulsion procve-
dure (prescribed by Section 242(h) of the Act, 8
U.S.C. 1252(b)) consists essentially of an adversary
proceeding m which the government, not the alien,
bears the burden of proof. The special inquiry of-
ficer’s decision must be based solely on the evidence
introduced at the hearing and he has full authority to
try de novo all factual questions on which the charge
of deportability depends.

The deportation procedure prescribed by the Aect
was exactly followed in this case. Petitioner does not
contend otherwise, His claim is that because an alien
may not be excluded on medical grounds without a
medical examination he must be given a like examina-
tion before a deportation order may he entered. The
applicable statutes, as we have seen, prescribe no
such requirement.

In addifion, the record establishes that the govern-
ment, prior to the hearing on the charge of deporta-
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bility, expressly offered petitioner the opportunity to
undergo the Public Health Service medical examina-
tion which he now insists was required. Petitioner
declined the invitation. The government renewed its
offer at the hearing, and 1t was again declined, peti-
tioner’s counsel stating that she ‘““w[ould] not have
him submit to an examination by the Public Health
Service,””  Statement, supra, p. 9. Petitioner, in these
circuinstances, can hardly be heard to complain now
that the record is deficient in this regard.

CONCLUSION

The judgment of the court of appeals should he

affirmed.

Respectfully submitted.
THURGOOD MARSHALL,
Solicitor General.

¥rED M. VIinson, Jr.,
Assistant Attorney General.

PuxiLip R. MONAHAN,
Attornes.

JANUARY 1967.






APPENDIX

United States Department of Justice
Immigration and Naturalization »ervice

File A-10 082 545—New York, N.Y.

MATTER oF Crive MICHAEL BOUTILIER, RESPONDENT

IN DEPORTATION PROCEEDINGS
Transeript of Hearing
Before Special Inquiry Officer Tra Fieldsteel

Hearmg held on March 8, 1965 at 20 West Broadway,
| New York, N.Y.

c i % w "

In behalf of Service: Vincent A. Schiano, Trial At-
torney, New York, N.Y. :

In behalf of respondent: Blanch Breedman, Attor-
ney-at-law, 299 Broadway, New York, N.Y. 10007,

SPECIAL INQUIRY OFFICER TO0 RESPONDENT:

Q. Sir, do you speak and understand the Hunglish
language ?

A. Yes, sir.

Q. What 18 your full, true and correct name?

A. Clive Michael Boutilier.

Q. I have before me an order to show cause issued
on January 28, 1965 which says that a person of your
name 18 now 1illegally in the United States and could
be deported for reasons stated in ‘the order to show

(07}




08

cause. Did you get a copy of this paper on January
28, 19659

Miss FreepMan: We will concede that he recelived
a copy of the order to show cause dated January 28,
1965 on February 4, 1965.

SpPECIAL INQUIRY OrricER: On Fehruary 4th, yes 1
see. Ixcuse me, the certificate was served Febhru-
ary 4, 1965.

SPECIAL INQUIRY OrricER 70 RESPONDENT:

Q. The purpose of this hearing today 1s for me to
decide two things. First, whether you are 1illegally
here and could he deported, and secondly, even 1 you
could be deported whether you have to he deported or
whether there is some form of relief from deportation
available to you. Do you understand the purpose of
this hearing today?

A. Yes.

Q. Are you represented by Miss Freedman as your
attorney?

A. Yes, sir.

Q. Will you please stand up and raise your right
hand? Do you——

Miss PFreEpMaN: He isn’t going to testify, but 1
don’t mind his being sworn just for identification
purposes.

SrEcrAL INQuiry OrrFiceER: I see.

SPECIAT, INQUIRY OFFICER TO RESPONDENT :

Q. Well, will you raise yvour hand! Do you
solemnly swear the testimony you will give today will
be the truth, the whole truth, and nothing bhut the
truth, so help you God?

A. Yes, sir.

SPECIAL INQUIRY OFFICER: Now, when you say, Miss
Freedman, that he 1s not going to testify, you mean
he 1s not going to testify as to the hasie charge mn this
matter ¢
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Miss FrEEDMAN: That 18 correct, sir, at this time.

Sercian InQuiry OrFicEr: Well, how about let’s say
allegations of faet, 1,2, 3%

Miss FreEDMAN: Right. Now, we will concede that
allegation No. 1 1n the order to show cause 1s correct.
Allegation 2 is correct. Allegation 3 1s correct. We
admit them. We deny allegation No. 4 and, of
course, we deny the conelusion of law that 1s set forth

here.
45 - e e '

SPECIAL INQUIRY OFFICER: * * ¥

Mr. Schiano, do you have any evidence to offer in
support of the Government’s charge ?

Mzr. ScHIANO: Yes, I am offering the certificate
from the Public Health Service doctors, together with
the record of sworn statement. There are two state-
ments there, one in the form of questions and answers
and in the form of an affidavit. I have shown to

counsel both statements and the certificate.
13 % o+ iy e

SPECIAL INQUIRY OrriceEr: All right, there will be a

short recess.
RECESS

RESUMED

SPECIAL INQUIRY OrriceER: Let the record reflect
that there was a short recess during which time coun-
sel consults with her client with the record of
sworn statement of January 13, 1964 after which the

hearing 18 resumed.

All right, Miss Freedman, ig there any objection
now to this statement?

Miss FrREEDMAN: Going into evidence together with
the doctor’s report is that what you are referring to?

SPECIAL INQUIRY OFFICER: Yes.



60

Miss HreEpMAN: No, except that I would an op-
portunity [sic] to examine Dr. Smith if need he. L
mean I reserve that right. I want the record to re-
fleet that. At this moment I have no objection to this
going into evidence with that reservation. Mayhe
that after I produce my own medical evidence it
won’t be necessary but at this pomnt I want to reserve
the right to first examine Dr. Smith with respect to
his report.

Mr. ScEIANO: Let me say this. I will make Dr.
Smith available for cross examination when the fime
comes. However, in an off the record discussion with
counsel I did offer her the opportunity 1o present any
additional psychiatriec reports from private psychia-
trists which I would be willing to re-submit to Du.
Smith together with the documents of record for any
reconsideration of the certificate. I do wish the
record to note we did offer the respondent an oppor-
tunity to be personally examined by the Public Health
Serviece but he did decline that whieh was his right to
decline. However, I again offer him an opportunity
to become again examined by the Publie Health Serv-
1ce doctors together with any psychiatrie reports or
any other physician’s account he wishes to relate fo
the case.

Miss FreEpMaw: We will bring in our own medical
evidence. He will be examined by our own doctor
and we will submit to you the findings. I will not
have him submit to an examination by the Publie
Health Service.

SPECIAL INQUIRY OFrFICcBR: In what form do you
propose to submit your psychiatrie evidence in the
form of a report, an outside report by a psychiatrist?

Miss HFreEpMAN: Correct, by a psychiatrist.

i +* +* * ¥
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APPHALS FOR THE SECOND CIRCOUIT

BRIEF FOR RESPONDENT

OPINIONS BELOW

The majority and dissenting opinions in the court
of appeals (R. 29-49) are reported at 363 F. 2d 488.
The opinion and order of the Board of Immigration
Appeals (R. 27-29) and of the special inquiry officer
of the Immigration and Naturalization Serviee (R.
23-27) are unreported.

JURISDICTION

The judgment of the.court of appeals (R. 50) was
entered on July 8, 1966. The petition for a writ of
certiorari was filed on August 12, 1966, and was
sranted on November 7, 1966 (R. 51; 385 U.S. 927).
The jurisdiction of this Court is invoked under 28
U.S8:C. 1254(1)-
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QUESTIONS PRESENTED

1. Whether the provision of the Immugration and
Nationality Act that makes aliens “‘afflicted with psy-
chopathic personality’ imadmissible to the Unifed
States (and hence deportable) embraces homosexuals.

2. Whether, so construed, the provision is void for
vagueness as applied in this case because the finding
that petitioner was homosexual was based, m part,
upon evidence of his conduct after entry into the
United States.

3. Whether the finding that petitioner was homo-
sexual when he enfered this country was adequately
supported by the evidence.

4, Whether petitioner was required to he personally
examined by the Public Health Service physicians
who certified that he was “afflieted with psychopathie

personality” within the meaning of the Immigration
Act.

STATUTES INVOLVED

During the period relevant here, Section 212(a) (4)
of the Immigration and Nationality Aet of 1952, 66

Stat. 182, 8 U.S.C. 1182(a) (4), provided in pertinent
part:’

See. 212, (a) Kxcept as otherwise provided

1n this Act, the following classes of aliens shall

be 1meligible to receive visas and shall be ex-

ciunded Trom admission into the United States:
e % o % =4

* Bection 15(b) of the Act of October 3, 1965 (Public Law
89-236), 79 Stat. 919, amended paragraph (4) of the quoted
provision of the 1952 Act by deleting the word “epilepsy” and
substituting the words “or sexual deviation.” The amendment

became effective on December 1, 1965 (79 Stat. 920). See pp.
28-29, mfra.
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(4) Aliens aiilicted with psychopathic per-
sonality, epilepsy, or a mental deféct;
X + * *® *

Section 241 (a) (1) of the Aect, 66 Stat. 204, 8 U.8.C.
1251 (a) (1), provides in pertinent paxt:
Sec. 241. (a) Any alien in the United States

* * % ghall, upon the order of the Attorney
Greneral, be deported who—

(1) at the time of entry was within one or
more of the classes ‘'of aliens excludable by the

taw existing at the time of such entry;
% % % % %

STATEMENT

On August 5, 1965, following a hearing before a
special mnquiry officer of the Immigration and Natu-
ralization Service (R. 16-22), petitioner was ordered
deported from the United States under Sections 212
(a)(4) and 241(a) (1) of the Immigration and Na-
tronality Act of 1952 as an alien who, at the time of
entry, was within a class of aliens excludable under
then existing law—mnamely, “[a]liens afflicted with
psyehopathic personality’”’ (R. 23-27). The finding
that petitioner was so afflicted was based on the
special 1nquiry officer’s determination (as to which
there was no substantial dispute at the hearing) that
petitioner was at entry a sexual deviate of the homo-
sexual type. An appeal by petitioner to the Board
of Immigration Appeals was dismissed on January
12, 1966 (R. 27-29), and on July 8, 1966, a petition
to the United States Court of Appeals for the Second
Cireuit for review of the Board’s order was dis-
missed, one judge dissenting (R. 29-50).
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1. Petitioner is a 33-year-old alien, a native and
citizen of :Canada (R. 2, 23, 28). He is unmarried
and has no children (R. 2). He was admitted to the
United States for permanent residence on June 22,
1955, at the age of 21, and has been m this country
continuously since that time except for three brief
visits to foreign territory, the longest of which was
two weeks (R. 2-3; A.R. 8).* He last entered the
United States on or ahout April 25, 19589, following
a one-day visit to Canada to attend the funeral of his
father (R. 21-22, 28). His mother (also a citizen of
Canada), stepfather, and three of his five brothers
and sisters reside 1n the United States (R. 2, 12, 14,
31, 43). Omne brother and one sister live in Canada
(R. 12, 14). At the time of the administrative pro-
ceedings, petitioner was employed as a ufility man
for a copper company in New York City (R. 9, 21).

In September 1963, as part of an application for
naturalized American citizenship, petitioner submitted
an affidavit to a naturalization examiner acknowledg-
ing that on Oectober 2, 1859, he had been arrested in
Brooklyn, New York, on a charge of sodomy, ‘‘anus
and mouth,” in violation of Section 690 of the New
York Penal Law (R. 32; A.R. 11). The offense was
alleged to have been committed by petitioner on a 17-
year-old male youth, but the charge, according to the
affidavit, had later been changed to simple assault and

2 A R.” references are to the numbered tabs of the administra-
tive record before the Immigration and Naturalization Service,
which was a part of the record 1n the court of appeals and a certi-
fied copy of which has been lodged with the Clerk of this Court.
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subsequently dismissed (A.R. 11), Petitioner ac-
knowledged in the affidavit that he committed the
offense, but stated that he had since “ceased to con-
tinue homosexuality.” Petitioner further stated 1n
the affidavit that he had admitted to hig Selective
sService Board that he was a homosexual and that the
Board had. classified him 4-F (A.R. 11).°

On the basis of the admissions in this affidavit, pe-
titioner was advised that the government desired ad-
ditional information from him. Acecordingly, on
January 13, 1964, petitioner appeared before an in-
vestigator of the Immigration ahd Naturalhzation
Service and gave a second sworn statement, in ques-
tion-and=answer form (R. 1-10).* The statement
may be summarized as follows:

3 Petitioner attested in the affidavit the free and voluntary
character of his statements and that he redhized that any state-
ment he made might be used against him as evidence in any
proceeding (A.R. 11).

t At the opening of the interview petitioner was fully advised
of his rights. He was told that any statement made would
have to be voluntary, and that it might be used against him
as evidence in any proceeding, civil o criminal (R. 1). Pe-
titioner’s suggestion, first made in this Court, that the mves-
tigator’s advice wag constitutionally deficient in failing to in-
clude 2 Wwarning as to his right of counse] is misconceived, and
his reliance on. Kscobedo v. Illinois, 878 U.S. 478, and Miranda
v. Arizona, 884 U.S. 486, misplaced (Pet. Br. 5, n. 1). The
administrative inquiry in which petitioner’s statement was
oiven was not a criminal proceeding. In addition, it was con-
ducted prior to the dates -of both of the above decisions (June
29, 1964; and June 138, 1966, respectively). Johnson v. New
Jersey, 884 U.S. 719, of course, held fhat those decisions were.

t0 have prospective application only:
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Petitioner’s first homosexual experience occurred in
Canada when he was 14 years of age, seven or eight
years prior to his first entry into the United States.
The meident mmvolved attempted anal sodomy, com-
mitted on petitioner by a 40-year-old man with whom
he shared a bed on a hunting trip (R. +5).

Petitioner’s next homosexual experience occurred
two years later in a public park in Halifax, Nova
Scotla. He was then about 16 years old. The aet
imvolved was fellatio, performed upon petitioner. A
second such aet occurred shortly afterwards in the
same park (R. 5-6). Thereafter, during the period of
approximately six years immecdiately preceding his
first entry into the Unifted States, petitiomer had
homosexual relations in Halifax and Pictou County,
Nova BSeotia, on an average of three or four times a
year. The aets all involved similar incidents of
fellatio (R. 6). Petitioner also attested that he had
had heterosexual relations, prior to his first entry into
the United States, on three or four occasions (R. 6).

During the period of approximately eight and one-
half years between his admission to the United States
for permanent residence in 1955 and the date of his
statement, petitioner continued to have homosexual
relations on an average of three or four times a year,
and since 1959 he had shared an apartment in Brook-
lyn with a2 man named O’Rourke with whom he
had had homosexual relations two or three times a
year. The last homosexual act which (according to
his statement) petitioner performed with anyone
occurred four months prior to his testifying, in the
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apartment of, and with, a man whose name he did
not know (R. 7). His relations with O’Rourke, as
well as the act last mentioned, had all involved acts of
fellatio performed upon petitioner (R. 7T-8). Petl-
tloner testified that all of his homosexual acts, both
in Canada and in the United States, had been volun-
tary on the part both of him and of the other partici-
pant (R. 8).

Referring to the conduet for which he had been
arrested in October 1959 (see pp. 4-5, supra), petitioner
testified that it had consisted of two separate acts—
one of anal sodomy committed by petitioner on his
teen-age partner, the other of fellatio, performed upon
petitioner by the same young man (R. 3—4). Asked
whether he knew why his Selective Service Board had
classifled him 4-F 1n 1957, petitioner replied, “I’m
homosexual.” He further stated that one of the ques-
tions on the Selective Service questionnaire that he
had been asked to fill out was whether he was a homo-
sexual, and that he had answered, “Yes”’ (R. 8-9).

Petitioner’s sworh statement was submitted to the
United States Public Health Service for its opinion
as to whether petitioner was excludable for any medz1-
cal cause at the time of his 1955 entry. On January
17, 1964, the Public Health Service issued a certificate,
sighed by Paul G. Smith, M.D., Chief of Psychiatry,
and Maria Sarrigiannis, M.D., Medical Director, stat-
ing that on the basigs of the information contained in
the statement 1t was the opinion of the subseribing
physicians that petitioner ‘‘was afflicted with a elass
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A. condition, namely psychopathic personality, sexual
deviate’’ at the time of his admission (R. 11)7°

2. On the basis of the Public Health Service’s cer-
tificate and the supporting documents, deportation
proceedings were instituted against petitioner on Jan-
uary 28, 1965. On March 8 and July 26, 1965, hear-
ings were held before a special inquiry otffcer at
which petitioner was represented by counsel (AR. 4,
pp. 1-10; R. 16-22). At the March 8 hearing (the
transeript of which is reproduced in relevant part in
the Appendix, #nfra, pp. 57-60) petitioner, through his
attorney, conceded his alienage, his Canadian citizen-
ship, and the fact that he had entered the Umted
States on June 22, 1955; but he denied that he had
been, at entry, ‘“‘afflicted with a psychopathic personai-
ity, sexual deviate’’ (App., fre, p. 893; AR. 9).
Government counsel presented the certificate of the
Public Health Service physicians, the affidavit that
petitioner had filed in the naturalization proceedings,
and his sworn guestion-and-answer statement. These
materials were recelved in evidence without objection,
subject to defense counsel’s reserving the right to
cross-examine Dr. Smith (one of the two physicians
who had signed the Public Health Service certificate).
Government counsel agreed to make Dr., Smith avail-
able for cross-examination and noted that he had of-
fered petitioner’s attorney the opportumity to present
any additional psychiatric reports for submission to
Dr. Smith as a basis of possible reconsideration by the

5 A “Class A” condition, in Public Health Service terminol-

ogy, is any condition which renders the alien mandatorily ex-
chudable under the immigration laws.
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Public Health Service physicians of their certificate.
Noting, further, that he had previously offered peti-
tioner the opportunity to be personally examined by
the Public Health Service, but that petitioner had
declined the invitation, government counsel renewed
the offer at the hearing (App., wfra; pp. 59-60).
Petitioner’s counsel refused to permit petitioner to be
examined by the Public Health Serviee, stating (ud.,
p. 60): |
We will bring In our own medical evidence.
He [petitioner] will be examihed by our own
doctor and we will submit to you [the special
inquiry officer] the findings. I will not have
him submit to an examination by the Public
Health Service.

At the continued hearing on July 26, 1265, peti-
tioner’s counsel introduced in evidence written reports
by two private psychiatrists, Doctors Ldward Halsey
and Montague Ullman, dated March 2, 1964, and
March 30, 1965, respectively, relating the results of
their separate examinations of petitioner with ref-
erence to his psychosexual behavior and condition (R.
12-13, 14-16).° Dr. Falsey’s report noted that peti-
tioner had “explained quite frankly that he has been
homosexual’” (R. 12). It concluded in relevant part
(R. 13):

- On psychiatric examination of Mr. Boutelier
Tst¢], there was no indication of delusional

¢ Dr. Falsey’s report was in the form of a letter to a prior
attorney of petitioner’s (R. 12-13, 17-18). Dr. Ullman’s re-
port was In the form of a memorandum called a “Clinical Ab-
stract” (R. 14-16).



10

trend or hallucimatory phenomena. He is not
psychotic. From his own account, he has a
psychosexual problem hut is beginning treat-
ment for this disorder. Diagnostically, I would
consider him as having a Character Neurosis,
believe that the prognosis in therapy is rea-
sonably good and do not think he represents
any risk of decompensation into a dependent
psychotic reaction nor any potential for frank
criminal activity.

Dr. Ullman’s report, after referring to (among other
things) petitioner’s ‘“homosexual contacts,” his hav-
ing “moved in with a homosexual male with whom
he remained. for about seven years,”” and his ocea-

sional heterosexual experiences (R. 13), conecluded
(R. 15-16):

The patient’s present difficuities obviously
weigh very heavily upon him. He feels as if
he has made his life in this country and is
deeply disturbed at the prospect of being cut
off from the life he has created for himself.
He talks frankly about himself. What emereged
out of the mterview was not a picture of a
psychopath but that of a dependent, immature
young man with a conscience, an awareness of
the feelings of others and a sense of personal
honesty. His sexual structure still appears
fluid and 1mmature so that he moves from
homosexual to heterosexual interests as well as
abstinence with almost equal faeility. Fis ho-
mosexual orientation seems secondary to a very
constricted, dependent personality pattern
rather than occurring i the context of a psy-
chopathiec personality. My own feeling is that
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his own need to fit in and be accepted is so
oreat that it far surpasses his need for 56X in

. any form.
I do not believe that Mr. Boutilier is a psy-

chopath. ~

Petifioner’s counsel advised the special mquiry of-
ficer that these reports were the only evidentiary
materials she desired to submit (R. 18). It was
stipulated between counsel that no useful purpose
would be served by submitting the reports of Doctors
Falsey and Ullman to the Public Health Service phy-
siciang for reconsideration of their certificate, or in
having the Public Health Serviee doctors appear at
the hearing to testify, since they would in any event
testify ‘that at the time of petitioner’s arrival in the
United States he “was a sexual deviate’ and that, un-
der the regulations of the Public Health Service, they
were required to certify that petitioner was afflicted with
psychopathic personality within thé meaning of the
regulations (R.19). The petinent pagé of the Service’s
Manual for the Medical E’af:ammatwn of Alvens, re-
quiring Service physicians to classify alien applicants
for admission “who are diagnosed as sexual deviates’’

1n the lega,l category “Psychopathic personality,” was
recelved 111 evidence (R 195 A. R 14)." Petitioner’s

~ “The rele.vanb passa,ge (Part I1, chap. 6; § A, par. 6) provided
(ALR. 14):
6. Psychopathic personality.
a. The legal term “psychopathic personality” is equiva-
_lenit to the medical designatiofi “personality disorder,”
which' 1hay be broadly defined as follows: “These dis-
orders are characterized by developmental. defects or
pathological trends in the personality str[tctm‘e with

244--888——67~——3
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counsel agreed that there was “no serious contest’’ as
to whether petitioner was a sexual deviate hut only as
to whether he was a “psychopathic personality’” (R.

19). She stated further that “in this case” the sexual

deviation involved “i1s homosexuality” (RR. 20).
3. On August 5, 1965, the special inquiry officer,

noting that “[n]o serious question’ had heen raised
either by petitioner, his counsel, or the psychiatrists
whose reporis they had submifted as to petitioner’s
““sexual deviation’ (R. 26), concluded that the charge
of deportability contaimed 1n the order to show cause
had been sustained, and directed petitioner’s deporta-
tion (R. 23-27). The officer reviewed the legislative
history of the pertinent clause of Section 212(a) (4)
of the Aef, and concluded that ‘‘[w]hatever the
phrase ‘psychopathic personality’ might mean to the
psychiatrists, to the Congress it was intended to in-
clude homosexuals and sex perverts’”’ (R. 26).
Petitioner’s appeal to the Board of Immigration
Appeals was dismissed on Janunary 12, 1966 (R. 27-
29). The Board, lhke the special mquiry officer,
noted that ‘‘[n]o serious question’ had heen raised

minima} subjective anxiety and little or no distress. In

most instances, the disorder is manifested by a lifelong

pattern of action or behavior (acting out), rather than

by mental or emotional symptoms.” [Footnote omitted.]

An example of such a certificate 1s Class A, Psycho-
pathic personality, Inadequate personality.

b. Under this legal category will be classified those

applicants who are diagnosed as sexunl deviates. * * ¥

The current M ahual, as o consequence of the Act of October 3,

. 1965 (see note 1; supra, p. 2), directs the classification of sexual

deviates in the new specific category “sexual deviation” created by

that Act.
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as to whether petitioner was a homosexual at the time
of his admission for permanent residence (IR: 28).

The court of appeals, one judgée dissenting, dis-
missed petitioner’s petition for review of the deporta-
tion order (R.29-50). The court noted 1n its opinion
that it was “beyond contest that [pefitioner] was a
homosexual long bhefore leaving Canada’® (R. 41).
Brom a study of the legislative history of the ‘“psy-
thopathic personality”” clavse of Section 212(a) (4)
of the Act, the court concluded that ‘‘the clear design
of Congress’” was, by this eclause, ‘‘to exclude homo-
sexuals from entry’’ (R. 36-38, 42),

SUMMARY OF ARGUMENT

1

The legislative history of Section 212(a) (4) of the
Immigration and Nationality Act of 1952 demon-
strates that the provision making excludable (and
hence deportable) aliens “afflicted with ‘psychopathie
personality”” was intended to embrace homosexuals
and other sexual deviates. The early bills provided
explicitly for the exclusion of homosexuals and sex
perverts. Im commenting on one of these bills, the
Public Health Service advised Congress that sexual
deviates are ordinarily included within the Serv-
ice’s clasgification *‘psychopathic péersonality with
patholegic sexwality”; that this classification would
specify such types of behavior as homosexuality and
dexual perversioh; and that, in those instanees where
the distuifbance in sexuality might be diffcult to dis-
cover, a mere obvious disturbance in personality might
be apparent: which would warrant a classification: of
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“psychopathic personality or mental defect.” In ac-
cordance with the Public Health Service’s recom-
mendations, the draftsmen of the legislation omitted
the specific references to homosexuals and sex per-
verts contalned in the earlier bilis and, in the final
draft of the legislation, provided for the exclusion of
aliens afflicted with “psychopathic personality * * *
or & mental defeet.’”” The Senate Judiciary Commat-
tee explained the omission of specific reference to
homosexuals and sex perverts by pointing out that
the Public Health Service had ‘“‘advised that the pro-
vision for the exclusion of aliens afflicted with psycho-
pathic personality or a mental defect which appears
In the instant bill is sufficiently broad to provide for
the exclusion of homosexuals and sex perverts.” The
Committee thus advised that the ‘‘change of nomen-
clature” was ‘‘not to be construed in any way as
modifying the intent fo exclude all aliens who are
sexual deviates.” The House Judiciary Committee
likewise referred to the Public Health Service’s
recommendations and indicated that the bill adopted
them.

The congressional objective of subsuming sexual
deviates under the ‘‘psychopathic personality” pro-
vision of the 19562 Aect 1s confirmed by the legislative
history of the Aet of October 3, 1965, § 15(b), 79 Stat.
919, which amended the 1952 Act to make affliction
with “sexual deviation” a specific excludable condition.
The commttee reports of both Houses state un-
equivocally that the omission from the 1952 Act of a2
specific provision making homosexuals and sex per-
verts inadmissible had been in deference to repre-
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seritations by the Public Health Service that the ferin
“psyehopathw persmahty” would eneompa,ss thosé
classes, and that the purpose of the amendment was
merely to ‘‘res olve any doubt’’ about ‘i;he matter which

might be thought fo have ariser from Fleu;t@ v. Rosen-
berg, 302 F. 2d 652 (C.A. 9), remanded on other

grounds 374 U.S. 449.

The “psychopathic personality’”’ provision of Sec-
tion 212(a)(4) is'not void for veigueness as applied to
homosexuals. Petitioner argues, in reliance on H'leuts
v. Rosenberg, 306 F. 2d 652 (C.A. 9), remanded on
other grounds, 374 U.S. 449, that the provision, if
read as embracing homosexuals, is constitutionally de-
ficient 1n that it failed adequately to warn him thav
homosexual behavior in ‘this country, by furnishing
evidence that he had a condition making him exclud-
able when he entered, could lead to deportation. We
challenge this reasoning,

A. The constitutional requirement of fair warning
applies to statutes regulating or impésing sanctions

upon conduct; it does not apply to an enactment that
merely prescribes standards for the admission of
aliens. As guides to adjudication, statutes must of
eourse be sufficiently definite to provide judges, juries,
and administrative tribumnals with adequate standards
for enforeing the legislative mandate uniformly, con-
sistently, and in accordance with the legislative pur-
pose. Here, the legislative history of the provision in
question demonstrates that Congress intended to bar
homosexuals from immigration.  Some statutes have



16

the additional funetion of furnishing guidance to 1n-
dividuals as to how they should conduct themselves
i order to avoid liability. It is with respect to this
function of statutes that the ‘‘void for vagueness’
principle applies. This principle—that one 1s en-
titled to know before one acts what conduet the law
forbids or requires—has no application to the present
situafion. Here, as 1n Fleuts, the statutory ground
for expulsion was not the ahen’s conduect after entry,
but his condition at the time of entry. The vagueness
doctrine 18 not a device to enable an individual af-
flicted with a condifion that if discovered would have
barred his admission to this country so to conduet
himself as to avoid making his condition known to the
administrative authorities.

B. Even if pefitioner had been ordered deported he-
cause of his post-entry conduct and not, as is plainly
the case, because of s excludable condifion at the
time of entry, he could not object to any lack of
clarity in the deportation statute read on its face.
Congress may enact grounds of deportation retroac-
tively, and thus render an alien deportable for past
conduct which did not entaill deportability when it
occurred. Congress could, therefore, pass a statute
retroactively making homosexual conduet by an alien
within the United States a ground for his deporta-
tion. This being so, petitioner’s argument—that he
wag entitled fo advance notice that homosexual con-
duet in this country would result in his deportation—
necessarily fails,

C. Hven 1if the constitutional requirement of fair
warning were applicable to a deportation proceeding
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turning on whether the alien was properly admitted to
the United States, it would doubtless be less stringent
in a case such as this than in one where criminal
sanctions were imposed. This Court has considered
the prior congtruction of a State statute by the highest
court of the State ag fixing the statute’s meaning when
it was attacked as void for vagueness, and has simi-
larly considered the legislative histories of statutes
in rejecting challenges based on that ground. The
same approach is appropriate here. So tested, the
statute in issue does not exceed permissible bounds.

111

Assuming that a homosexual is deportable even 1f
not proved to be a psychopath in a medical sense, pe-
titioner’s remaining contentions—that the evidence of
his homosexuality was inadequate and that the law
required his personal examination by the Public
Health Service before it certified him as ‘‘aiflicted
with psychopathic personality’’ by reason of his
homosexuality—clearly fail.

A. Petitioner’s evidentiary argument is a belated
effort to inject—for the first time in this Court—a
factual question that was not in dispute below. Pe-
titioner’s counsel conceded. petitioner’s homosexuality
at the deportation hearing, stating that the only ques-
tion. was whether his homosexuality made him a
“psychopathic personality’” within the meaning of the
statute. The evidence of petitioner’s homosexuality,
which included his personal acknowledgment of a long
history of homosexual behavior spanning the date of
hig entry, was in fact overwhelming.
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B. The deportation proceedings were not defective
because the Public Health Service doctors who signed
the certificate atfesting to petitioner’s excludability
at entry because of sexual deviation failed to examine
him personally—relying, instead, on his sworn admis-
sions of homosexuality. The government expressly
offered petitioner, in the deportation proceedings, the
opportunity to undergo the Public Health Service ex-
amination which he now insisis was requived. FPe-
tifioner declined the invitation. In these crcum-
stances, he can hardly be heard to complain now that
the record is deficient in this regard. In addition,
while the Aect gives entering aliens the right to be
examined by the Public Health Service before they
can. be exeluded on medical grounds, it accords no
similar right in a deportation proceeding.

ARGUMENT

Petitioner has been ordered deported, under Section
241(a) (1) of the Immigration and Nationality Act
of 1952 (p. 3, supra), as an alien who at the time
of entry was within a class of aliens who were ex-
cludable by the law existing at that time. The *“en-
try’’ involved was petitioner’s original entry for per-
manent residence on June 22, 1955,° and the basis of
the administrative determination that petitioner was
excludable on that date was the provision of Section
212(a) (4) of the Act (pp. 2-3, supra) making “[a]l-
iens afflicted with psychopathic personahty’ madmis-
sible. Since (as we show in Point III) there is no

8 Thus, no issue involving the application of Section 241

(2} (1) to o re-entry is presented. Compare Rosenberg v.
Fleuti, 374 U.S, 449, 462,
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serious . question whether, petitioner was i faet a
homosexual at enfry, the i)ri];eipal i1ssues here are
whether the administrative officials and the court of
appeals correetly construed the term *‘[a |liens afflicted
with psychopathic personality’” as applicable to homo-
sexuals (Pet. Br. 21-28) and whether the term, so
construed and applied, i1s constitutionally valid (Pet.

Br, 12-21).
i

THE LEGISLATIVE HISTORY OF SECTION 212.(a)(4) OF THE
IMMIGRATION AND NATIONALITY ACT CLEARLY DEMON-
STRATES THAT THE ‘‘PSYCHOPATHIC PERSONALITY’’
PROVISION WAS MEANT TO INCLUDE HOMOSEXTALS AND

' OTHER SEXUAL DEVIATES

The administrative authorities found in this case
that petitioner was a sexual deviate, specifically, a
homosexual. They did not find that he was psycho-
pathic 1n a clinical sense. However, as the Court of
Appeals for the Fifth Circuit observed in Quitroz v.
Neelly, 291 F. 2d 906, 907 :

Whatever the phrase “‘bsychopathic personal-
1ty’’ may mean to the psychiatrist, to the Con-

- gress 1t was intended to include homosexuals
and sex perverts.®

* See, also, United States v. Flores-Rodrigues, 287 T. 2d 405,
412-416 (C.A. 2) (concurring opinion); Genduze y Marino .
Murjf, 188 F. Supp. 565 (S.D.N.Y.), affirmed per curiam sub nom.
Ganduze y Marino v. Esperdy, 278. F 2d 330 (C.A. 2), cerfiorari
denied, 364 U.S. 824; Maiter of P , 7 I&N Dec. 258,
261-264 (1956). .Xt has never been respondent’s position, as pe-
titioner mistakenly asserts (Pet. Br. 15), that the term “psycho-
pa,t'hic personality,” as used in the statute, “is merely a euphe-
ism for ‘hgmosexua,l ' “Our position, rather; is that the term
‘includes homosexuals.” The c&tegory clea,rly encompasses other

medical types as well.
244~888—67——<4




20

A. The term first appeared m the mmigration
laws in the 1952 Act. Under prior law, the corve-
sponding term had been “persons of constitutional
psychopathic inferiority”’ (Act of February 5, 1917,
§ 3, 39 Stat. 875, as amended, 8 U.S.C. (1946 ed.)
136(a)). Persons who were certified to he “mentally
* % = defective’” were also excludable under the ex-
isting law (8 U.S.C. (1946 ed.) 136(d)). In 1950,
a subcommittee of the Senate Committee on the Judi-
ciary, In a ecomprehensive study of the immigration
laws, reported (S. Rep. No. 1515, 81st Cong., 2d Sess,
p. 345):

The present clauses excluding mentally and
physically defective aliens, with three exceptions,
are sufficiently broad to provide adequate pro-
tection to the population of the United States,
without bheing unduly harsh or restrictive. The
subcommittee helieves, however, that the purpose
of the provision against ‘“‘persons with constitu-
tional psychopathie inferiority’’ will he more ade-
quately served by changing that term to “‘persons
afflicted with psychopathic personality”, and that
the classes of mentally defectives should bhe en-
Iarged to ineclude homosexuals and other sex

perverts. * * *
As a result of this study, S. 3455, 81st Cong., 2d
Sess., was mftroduced in the Senate on April 20, 1950.
Section 212(a) of the bhill provided in pertinent part:

Sec. 212. (a) The following classes of aliens

shall be excluded from admission into the United
States:

(1) Aliens who are idiots, 1mbeclles, feeble-
minded, epileptics, or insane;
% % * % +
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(3) Aliens afflicted with psychopathic person-
ality ;
* % % * £y
(7) Aliens who are homosexuals or sex per-

verts;
(8) Aliens not comprebended within any of the

rforegoing classes who are certified by the exam-
ing surgeon as having a mental defect * * *,

S. 716, 82d Cong., 1st Sess., a revised version of S.
3455, introduced on January 29, 1951, was identical
with the earlier bill in relevant part. However, when
S. 2550, 82d Cong., 2d Sess., a further modification
of the predecessor bills, was introduced on January
29, 1952, it provided, in the phraseology later enacted

into law:

Sec. 212. (a) HExcept as otherwise provided in
this Act, the following classes of aliens shall be
mmeligible to receive visas and shail be excluded

from admission into the Unifted States:
| (1) Aliens who are feeble-minded ;

(2) Aliens who are insane;
% % * % *

(4) Ahens afflicted with psychopathic

personality, epilepsy, or a mental defect:;
* * ¥ £13 *

In explanation of the omission of the category
“[ajliens who are homosexuals or sex perverts,’”
which had appeared in the predecessor bills, the re-
port of the Senate Judiciary Committee accompany-
g 8. 2550 stated (S. Rep. No. 1137, 82d Cong., 2d
Sess., p. 9)

Existing law does not specifically provide for
the exclusion of homosexuals and sex perverts.
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The provisions of 5. 716 which specifically ex-
cluded homosexuals and sex perverts as a sepa-
rate excludable class does not appear m the
instant bill. The Public Health Serviee has
advised that the provision for the cxeclusion of
~ aliens aiilicted with psychopathic personality or
a mental defect which appears m the instant
bill 1s sufficiently broad to provide for the ex-
clusion of homosexuals and sex perverts. 7his
change of nomenclature 13 not to be construed
i any way as modifiing the intent to cxclude

all aliens who are sexual deviates. [Emphasis
added.] **

Although ». 2550 was not enacted, a materially
idenfical bill—H.R. 5678—was. The Houwse Juda-
ciary Commuittee report accompanying that hill (H.
Rep. No. 1365, 82d Cong., 2d Sess.) referred to the
advice of the Public Health Service mentioned in the
passage quoted above from Senate Report 1137; re-
produced 1 full the pertinent Public Health Service
report (pp. 46—48); and indicated that the committee,

10 As petitioner points out (Pet. Br. 22), the report of which
the quoted paragraph was a part was a majority report. Four
members of the 13-member committee “respectfully disapree{d]
with the majority report® and submitted “mmority views,”
1. the “hope that S. 2550 [would] not be accepted by the
Senate” (9. Rep. No. 1137, 82d Cong., 2d Sess,, Part 2,p. 1). Ob-
serving that the bill incorporated “hundreds of highly contro-
versial provisions 'which require much more careful »tudy and
consideration by members of the coinmittee than was poswsible
under the circumstances” (¢bid.), the minority procceded, in
eleven. pages, to criticize various provisions of the bill (.,
pp. 1-11). At no point, however, did the minority take issue
with the provision of the hill in issue here, or intimate any
disagreement with the passage of the majority report quoted
in the text.
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in reportm g out HL.R. 5678, had (with an immaterial
exception) adopted the Public Health Service’s recom-

mendations (p. 48).

The Public Health Service, in its report, was com-
menting on the ‘““medical aspects’” of H.R. 2379, 82d
Cong., 1st Séss, a companion bill to 8. 716. Like
S. 716, H.R. 2379 included, as separate excludable
categories, “[a]liens afflicted with psychopathic
personality,”’ “[alliens who are homosexuals or sex
i}ei'verts, "7 and aliens not within either of those classes
(or other class specified in the bill) who were certified
by the examining physieian as having “a mental de-
fect.”” The Public Health Service recommended that
“[alliens who are homosexuals or sex perverts’” be
eliminated as a separate specific category, and that the
language of the bill be changed to read, in pertinent
part, “[alliens afflicted W.Lth psychopathic personality
* % * o g mental defect’’—the phraseology tltimately
enacted. H. Rep. No. 1365, 82d Cong., 2d Sess., pp. 46,
47. The Service indicated in an accompanying ex-
planatory comment (¢d., pp. 46-47) that while the term
“psychopathic personality’’ was vague and indefinite,
no more appropriate expression could be suggested.
“The conditions classified within the group of psycho-
pathic personalities,™ according to the Serviee,

are, mm effect, disordeis of the personality.
They are cha,racterlz ed by developmenfbal de-
feets or pathological trends in the personality
structure manifest by lifelong patterns of ac-
tion or behavior, rather than by mental or emo-

tlonal symptoms. Individuals with such a dis-
order may manifest a disturbance of intrinsic
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personality patterns, exaggerated personalily
trends, or are persons 1l primarily in terms of
soelety and the prevailing culture.

“The latter or sociopathic reactions,’’ the report con-
tinued, ‘“‘are frequently symptomatic of a severe un-
deriying neurosis or psychosis and frequently include
those groups of individuals suffering from addiction
or sexual deviation.” Id., pp. 4647.

With respect fo the provision of the hill specifying
sexual perverts and homosexual persons among the
aliens to be excluded, the Serviee commented (id., p.

47 :

In some instances considerable difficulty may he
encountered 1n substantiating a diagnosis of
bhomosexuality or sexual perversion. In other
Instances where the action and hehavior of the
person. 18 more obvious, as might be noted in the
manner of dress (so-called transvestism or fet-
ishism), the condition may be more easily sub-
stantiated. Ordinarily, a history of homosex-
uality must be obtamed {rom the individual,
which he may suceessfully cover up. Some
psychological tests may be helpful in uncover-
g homosexuality of which the individual,
himself, may be unaware. At the present time
there are no reliable lahoratory tests which
would be helpful 1n making a diagnosiz. The
detection of persons with more ohvious sexual
perversion is relatively simple. Considerably
more difficuity may be encountered 1n uncover-
mg the homosexual person.

“Ordinarily,”’ the -Serviece further advised (sbid.),
“persons  suffering from disturbances in sexualify are
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included within the classification of ‘psychopathic per-
sonality with pathologic sexuality.” This classification
will specify such types of pathologic behavior as homo-
sexuality or sexual perversion which includes sexual
sadism, fetishism, transvestism, pedophilia, ete. In
those Instances where the disturbance in sexuality may
be difficult to unceover, a more obvious disturbanee in
personality may be encountered which would warrant
a clagsification of psychopathic personality or mental
defect.”” (Emphasis added.)

Finally, the Service recommended retention of the
term “mental defect’” in the bill for the reason that,
although “broad and sweeping,’” it provided a safe-
guard against the admission of aliens with mental dis-
turbances that did not fit into any other category.™
There was no explicit reference to sex-related defects
or disturbances in the Service’s further comments
under this head, Id., pp. 47-48.

It 1s apparent from the foregoing summary of the
Public Health Service’s report that while the Service
did not explicitly so state, if believed—and intended to
convey to Congress its belief—that the clause “[a]liens
afflicted with psychopathic personality * * * or g
mental defect’” (which the Service was recommending
that Congress adopt) would effectively encompass the
bill’s stated objective of excluding homosexuals and
sex perverts from entry, so that the specific category
“{alliens who are homosexuals or sex perverts’” could

14The Service noted that the phrase bore “no ralmtinnship W,
.mental deficiency which is related to the intellectual status of the
individual.” H. Rep. No. 1865, p. 47. 1
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be eliminated without concern that such individuals
would not be covered. That is plainly the sense 1n
which the Senate Judiciary Committee understood the
purpose of the Public Health Serviece’s submission
(S. Rep. No. 1137, 82d Cong., 2d Sess., p. 9, quoted
at pp. 21-22, supra), and the House Judiciary Commit-
tee, in reporting out H.R. 5678 (the bill, as noted, which
became the 1952 Aect), stated that the Public Health
Service’s recommendations had “been followed.”” H.
Rep. No. 1365, 82d Cong., 2d Sess., p. 48.

The legislative history thus establishes, first, that
Congress in the 1952 Aect intended to exclude
from this ecountry all homosexual aliens (as well as
sexual deviates of other types) and, second, that the
language of the Act by which it intended to accom-
plish this result was the “psychopathie personality”
provision—read independently or in conjunction with
the ‘‘mental defect” provision. The Inmmigration
Service in sexual-deviation eascs has in fact uniformly
proceeded under the “psychopathic personality” ru-
bric alone,** without invoking the “mental defect’’ pro-
vision. But this is plainly proper. Although the Pub-
he Health Service’s report did allude to the “mental
defect’”’ as well as to the “psychopathic personality’”
clause of the bill on which it was commenting, the

12 See, e.g.,, In addition to the instant case, Rosenberg v.
Fleuti, 874 U.S. 449, 450-451; Lavoie v. Immigration and Nat-
uralication Service, 360 F. 2d 27 (C.A. 9), pending on petition
for a writ of certiorari, No. 513, this Term; Quiroz v. Neelly,
291 F.2d 906 (C.A. b); &latter of P . 7 I&N Dec, 238
(1956) ; Alatter of S , 8 I&N Dec, 409 (1959) ; Maficr of
P————, 9 T&N Dec. 293 (1961).
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chief emphasis throughout was on the “psychopathic
personality” category;” and the Public Health Serv-
1ce, i 1ts own directives under the 1952 Act, has econ-
sistently required its physiéians to classify sexually
deviate aliens. 1m the ‘‘psychopathic personality’’
category.™ ‘

12 Congress was definitely informeéd, for example, that “[o]rdi-
narily, persons suffering from disturbances in sexuality are in-
cluded within the classification of ‘psychopathic personality
with pathologic sexuality’” and that “[{]hés classification will
specify such types of pathologic behavior as homosexuality or
séx perversion * * *” (emphasis added). Pp. 24-25, supra.

* Public Health Service, Manual for Medical Fxamination
of Aliens (1968 ed.), Part II, chap. 6, § A, par. 6 (set forth
1N, pertme:nt part in note 7, supra, pp. 11—12) s tbid., (1956 ed.)
(identical in relevant part with 1968 edition). And see Amer-
1can Psychiatric Association, Diagnostic and Statistical Man-
ual, Mental Disorders (1952), pp. 7, 88-89, listing “sexual de-
viation” as a type of “personality disorder.” The Public
Health Service Manual, which indicates that its description of
the various types of mental illness follows generally the nomen-
clature used in the American Psychiatric Association’s Manual
(P.HL.S. Marual (1956 and 1963 eds.), Part II, chap. 6, § A,
par. 1), identifies the “legal term *“psychopathic personality’”
as equivalent to the medical designation ‘personality disorder’”
(Part 11, chap. 6, § A, par. 6, quoted supra, pp. 11-12, n. 7). :
Hleuwti v. Rosenberg, 302 F. 2d 652, 657 (C.A. 9), remanded on
other grounds, 374 U.S. 449.

It 1s clear, at all events, that an alien cannot be prejudiced
by being proceeded against under the “psychopathic person-
ality” clause alone. The “psychopathic personality” and “men-
tal defect” clauses were enacted simultaneously and both have
appeared m the Act side by side from the beginning., Since,
m a deportation proceeding based on Section 212(a) (4), the
specific naturs of the allegedly excludable condition—.e., homo-
sexuality or some other form of sexual deviation—must in any
cage be charged and proved, and since it is clear from the legis-
lative history that the Congress meant to reach sexual deviation,
1t 15 & matter of no substantive significance under w]:u ch rubric

the proceeding is brought.
244-888—B7—5
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B. The congréssional puwpose to subsume sexual
deviants under the “psychopathic personality’’ provi-
sion of the 1952 Act is confirmed by later legislative
developments. Section 15(b) of the Act of October 3,
1965, 79 Stat. 919, amended Section 212(a2)(4) of the
1952 Act by striking the word ““epilepsy’’ and sub-
stituting “or sexual deviation.” See p. 2, n. 1, supra.
Section. 212(a) (4) now reads:

Aliens afflicted with psychopathic personality,
or sexual deviation, or a mental defect;
The committee reports of both Houses make clear that
Congress desired to “resolve any doubt” as to its

mtent to make sexual deviates excludable that might

have been engendered by Fleut: v. Rosenberg, 302 T\
2d 652 (C.A. 9), remanded on other grounds, 374 T.S.

449. 'The Senate report (S. Rep. No. 748, 89th Cong.,
1st Sess., pp. 18-19) states:

In view of the representations made by the
U.S. Public Health Service that the term “psy-
chopathic persorality” would encompass homo-
sexuals and sex perverts, the Congress in enact-

. Ing ‘the Immigration and Nationality Act
omitted from the law any speecific provision
relating to the ineligibility of such persons.

* * * * #*

However, the U.S. Court of Appeals for the
Ninth Cireuit on April 17, 1962, set aside a
deportation order and enjoined its enforcement
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.- holding that section 212¢a) (4) was unconstitu-
tionally -vague in that homosexualify was not

- gufficiently encompassed within the term *psy-
. chopathic personality’”’ (Fleufr v. Rosenberg,

. 302 H.-2d 652). .
M6 resolve any doubi: the eommi*ttee has

. spemﬁeally included the term ‘‘sexual devia-
tion” as a grmmd. o:E exclusmn in this bill.

The House report (. Rep Neo. ’7@‘;5 89th Cong., 1st
Sess 5 P- 16) 1s to the sa,me effec |

18 Subs equent legislation may of courge be consi idered to assist
m the terpretation of prior Ieglslatlon on the same subject:
Great Northern Railway Oo. v. United States, 3156 U.S. 262,
27‘7 Tiger v. Western Investment Co., 221 U.S. 286, 309; ﬁopﬁ
V. Ggym, 187 1,S. 682, 688; United & taies v Fwe&mgﬂ, 3 How.
556, 564565, As observed in Freeman, supre, 3 How. at 564:

[I]£ it can be gathered from, a subsequent statute in pare
materig, what meaning the legislature attached to the

« words of a former statute, they will amount to a legislative

. declaration of its meaning, and will govern the construg-

tion of the first statute. * * *

Nothing in Wong Kam Wo v, Dulles, 286 F. 2d 622 (C.A. 9) ,
cited by petitioner (Br. 27, n. 28, is opposed. That case held
merely that the later legislation there relied-on did not, beeauss
of fhe peculiar @111:11113513@:1@68 involved, in fact previde g reliable
guide to the mea:u;ng of the earlier engctment (236 K. 2d at
625). The court did not question—on the contrary it explicitly
recognizetl—the in pari materia principle as applied to subse-
quent legiglation. And not only the words but the legislafive
history of the subseguent legislation may be consulted to ascertain
the Intent of the earlier enactment. Great Northern Ratlway
Co. v. United States, 315 U.8. 262, 277. Compare National La-

bor Relarions Bogrd v. Lion Ol Co., 352 T1.8, 282, 291,

[S—
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C. For the foregoing reasons, we submit that Judge
Moore’s dissenting opinion ‘below is in error 1n stat-
ing that in the 1952 Act “Congress contemplated an -
quiry in each case, to be performed by skilled psychi-
atrists, into whether the homosexual activity of a given
individual amounted to such a ‘disorder of the per-
sonality’ as to constitute ‘psychopathic personality’ ”
(R. 47). This suggestion is based on the portion of the
Public Health Service’s report to Congress in which
the Service, after describing the “conditions classified
within the group of psychopathic personalities’™ as
‘‘disorders of the personality * * * characterized by
developmental defects or pathological trends in the
personality structure manifest by lLfelong patterns
of action or behavior,”’ and after referring to one
type of ‘‘psychopathic personality” as consisting of
persons “ill primarily in terms of society and the
prevailling culture,’’ stated that ‘‘{tlhe latter or so-
ciopathie reactions * * * frequently include those
groups of Individuals suffering from * * * sexual
deviation.”’ Pp, 23-24, supra. The Service’s use of
the word “‘frequently’’ evoked the comment by Judge
Moore that psychopathic personalities of the type re-
ferred to ‘‘evidently [do] not always’ include per-
sons with a ‘‘sexual deviation’ (R. 46). This over-
looks the fact that the Service, in this portion of its
report, was referring only to a particular kind of
psychopathic personality (‘‘sociopathic reactions?’).
Later in its report, under the rubric “Sezual per-
verts,” the Service explained (see pp. 24-25, supra)
that

[o]rdinarily, persons suffering from disturb-
anees 1n sexuality are included within the clas-
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‘sification of ‘“psychopathic personality with

pathologic sexunality”
and that

[t]his classifieation [i.e., “psychopathie person-

- ality with pathologic sexuality” 7l will specity

such types of pathologic behavior as homosex-

vality or sexual perversion * * *,

Furthermore, in the final analysis the congressional
purpose is reévealed not by isolated langunage of the Pub-
lic Health Service’s report but by Congress’ under-
standing of the Service’s basic import. And critical
to Congress, it is plain, was the Service’s assurance
that. the legislative objective of excluding homosexuals
and sexual deviates could be effectively accomplished
without specifically alluding to sexual deviation. The
Senate report, as we have seen, is explicit: “[t]he
Public Health Service has advised that the provision
tor the exclusion of aliens afflicted with psyechopathic
personality or a mental defect which appears in the
mstant bill 1s sufficiently broad to provlde for the ex-
clusion of bhomosexuald and sex perverts’’; the
“change of nomenclatire” is “not to be construed

m ahy way as modifying the intent to exclude all
aliens who are sexual deviates.” P. 22, supra. There
15 no indication that the House committee did not
fully acquiesce in these views.

IT

THE “PYSCHOPATHIC PERSONALITY’’ PROVISION IS NOT
VOID FOR VAGUENTSS AS APPLIED TO HOMOSEXTUALS

" Petitioner contends that the “psychopathic person-
ality’’ provision of Section 212(a) (4), if read to em-
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brace homosexuals, iy constitutionally deficient in that
it failed adequately to warn him that homosexual be-
havior in this country, by furnishing evidence that he
had a condition making him excludable when he en-
tered, could lead to deportation (Br. 15-18). He
cites Fleuti v. Rosenberg, 306 F. 2d 652 (C.A. 9), re-
manded on other grounds, 374 U.5. 449.%°

In the Fleuii case, as in this case, the alien was
ordered deported on the ground that he was inadms-
sible at entry because he was a homosexual at that
time. That determination was based on evidence of
a history of homosexual conduet spanning the eritical
date. The Ninth Circuit, believing that it was a
matter of speculation whether such a determmanation
would have been made on the basis of the alien’s pre-
entry conduct alone, or even whether the deportation
proceeding would have heen instituted solely on the
hasis of his pre-entry hehavior, concluded that he had
been. prejudiced by the hearing officer’s reliance, in
part, on evidence which could not (in the court’s view)
constitutionally be considered—evidence of Is post-
entry homosexual activities. The evidence of Fleuti’s
acts In the United States, the eourt held, could be con-
sidered as bearing upon his condition at the time of
entry only if he was properly warned, by the face of
the statute, that such evidence would be relevant fo

16 See, also, Lavoie v. Immmegration and Naturalizntion Serv-
ice, 360 F. 2d 27 (C.A. 9), pending on the government’s peti-
tion for a writ of certiorari, No. 513, this Term, in which the
Ninth Cireuit cifed its Flewt: decision as “control{ling].” Be-
cause of the conflict between the Ninth and Second Cireunits, we
acquiesced in the granting of the writ of certiorari in the pres-
ent case. ’
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determining whether he had been properly admitted
and thus whether he could be deported. The court
ruled that the statute, as it had been administratively
construed, gave no such warning.

We challenge this reasoning.”

One answer to petitioner’s eontention is that, while
the administrative finding as to petitioner’s exeludable
status 1n 1955 was supported in part by evidence of
his conduct in this country since his entry (see R. 25—
26), the result would have been the same had no such
post-entry evidence been introduced. Petitioner him-
self admitted in the administrative proceedings that
he was a homosexual and that he had regularly en-
paged in homosexual conduct for many years prior to
his entry., Statement, supra, pp.5-6,7. Thisevidence
alone would have required his deportation regardless
of his post-entry conduet. As the special inquiry
officer noted 1n his deeision, “[njo serious question’
had been raised either by petitioner, his counsel, or
the psychiatrists whose reports the defense had sub-
imtted as to the fact of petitioner’s “‘sexual deviation’™
(R. 26). The Board of Immigration Appeals simi-
larly observed that “‘[n]o serious question is raised as
to whether [petifioner] was a homosexual at the time
of his admission for permanent residence” (R. 28).

HEven apart from this evidentiary consideration, we
submit that petitioner’s constitutional contention is
untenable for three independent reasons.

.F-

e Thls Court granted the ﬂﬂvernment’s petitmn for a writ of
cerﬁmmrl in the Fleu#i case, 371 US. 859, but found it Un-
necessary, in disposing' of tle a,p]gea.l to rea,oh the issue decided
by the court of appeals. Rosenberg v. Fleuti, 874 U.S. 449.
See p. 18, n. 8, supra. SR b | '
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A. THE CONSTITUTIONAYL, REQUIREMENT OF TFAIR WARNING APPLIES
TO PBTATUTES REGULATING OR INMNPORING BANCTIONS TUPON CON-
DUCT,y IT DOES NOT APPLY TO AN ENACTMENT THAT MERELY PRE-
SCRIBES STANDARDS FOR THE ADMISSION OF ALIENS
The requirement that a statute be clear and definite

In its meaning reflects two distinet considerations:

that statutes guide courts, executive officials, and ad-

ministrative tribunals in determining rights and du-
tres; and that they may also serve as guides to the

Individuals subject to them in planning their future

conduet.”™
1. As guides to adjudication, statutes must of ecourse

be sufficiently definite to provide judges, juries, exec-
utive officials, and administrative tribunals with ade-
quate standards for enforcing the legislative mandate
uniformly, consistently, and in accordance with the

legislative purpose. United States v. Petrillo, 332

U.8. 1, 7; Minnesota v. Probate Court, 309 U.S. 270;

Mahler v. Eby, 264 U.S. 32, 40-41.* A deportation

statute, ike any other, can be challenged on the

ground that it provides neither the administrative au-
thorities nor the eourts with a reliable basis for deter-
mining what classes of aliens are deportable and thus
leaves the selection of the aliens marked for expulsion

to the caprice of the enforcing officials, But such a

challenge cannot be made in reliance solely on the face

of the statute, for it is the funection of courts to go
beyond mnaked statutory langunage and ascertain what

@ For a discussion of these distinet considerations, see Note,
Due Process Bequirements of Definiteness in Statutes, 62 Harv.

L. Bev. 77 (1948); cf. United States v. Petrillo, 332 U.S. 1, 7;
Musser v. Utah, 333 U.S. 95, 97.

1 See, further, p. 4, and n. 27, infra.
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the legislature intended by the words it used. The
courts may properly look to any available source in
aid of interpretation. Thus, in construing the cover-
age of the federal laws relating to exclusion and de-
portation, the courts have frequently consulfed the
laws’ historical backgrounds, legislative histories, and
similar materials for the purpose of ascertaining—Iiar
more precisély than if the inquiry stopped with the
statutory words themselves—the types or categories
of persons Congress intended to encompass within des-
ignated excludable or deportable classes.” Seo long
as definite standards consistent with the legislative
purpose can be elicited by these methods, no preblem
of inadequate guidance for administrators and adjudi-
cators arises.

Here, as we have seen, the legislative history of the
provision in question demonstrates that Congress in-
tended to bar homosexuals from immigration. The
primary function of the requirement of definiteness—
the facilitation of adjudication—is thus fulfilled.
Petitioner is therefore mistaken—as was the court of
appeals in the Fleuti case—in thinking it material that
there are differences of opinion among psychiatrists
as to the proper meaning and scope of the ferm “psy-
chopathic personality’ (Pet. Br. 12-14; 302 F. 2d at
657—6568). Similarly, the psychiatric significance of

20 See, e.g., Immigration and Naturalization Service v. Errico,
Nos. 54 and 91, this Term, decided December 12, 1966; Costello
v. lonmvigration and Naturalization Service, 376 UL, 120, 123-
128; Rowoldt v. Perfetio, 355 U.S. 115, 120 Galvan v, Press,
347 V.S. 522, 526=598:. Knauff v. Shaughnessy; 888 U.S. 537,
545-547 5 Eichenlaub v. Shauglnessy, 838 U.S. 521, 531-533; ci.
Holy. Trinity Churclh v. United States, 143 .S, 457, 462-465.
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homosexuality (see Br. Amicus Curiac of Homosexual
Liaw Reform Society of America) has no relevance.
Nor 1s 1t material whether the statutory phrase he
congsidered a medical texrm, as petitioner argues (Pet.
Br. 13-14), or a legal one, as the Publiec Health Serv-
ice holds (see pp. 11-12, n. 7, supra). 1t suffices—as
the Fifth Cirewif observed mn Quiroz v. Neelly, supra,
291 B, 2d at 907—that “to the Congress 1t [the term]
was intended to include homosexuals and sex perverts.
It is that intent which controls here.”

The Court need not here explore in defail the full
seope or reach of the phrase ‘‘afflicted with psycho-
pathic personality,”’ as used in Section 212(a)(4).
It may ideed he ““vague and indefinite”’ (see H. Rep.
No. 1365, 82d Cong., 2d Sess., p. 46), but for pur-
poses of deciding this case it is enough that the legis-
lative history establishes that Congress intended the
term to embrace petitioner’s condition, homosexual-
ity. That there may be doubt as to the applicability
of the term fo other conditions 1s no reason not to
apply i1t here; *‘it will be time enough,’’ as this Court
observed in a different context in [United States v.
Wurzbach, 280 U.S. 396, 399, ‘“to consider [the mat-
ter] when raised by someone whom it conecerns.’
See also, e.g., United States v. Petrillo, 332 U.S. 1, 7,
9-12; Williams v. United States, 341 U.S. 97, 101;
Jordan v. DeGeorge, 341 U.S. 223, 232; Denanis v.
Unmited States, 341 U.S. 494, 516.2

2 Likewise, there 1s no occasion in the present case to attempt
a precise delineation of the class, homosexuals, included (in
our view) in Secfion 212(a)(4). There may indeed be cases
where 1t 1s difficult to determine whether—and i1n precisely
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2. While all statutes must guide administrators
and adjudicators, some have the additional function
of furnishing guidance to mdividuals as to how they
should conduct themselves in order to avoid liability.
This is the familiar funection, for example, of all
criminal legislation. The typical eriminal statute re-
quires the performance or avoidance of specified acts,
and fairness requires that the acts be deseribed in the
statute with sufficient precision to give the individ-
uals bound by it adequate notice of what conduct they
must perform or avoid. It i1s with respeet to this
function of statutes that the “void for vagueness’
prineiple applies. This is made ¢lear by this Court’s
statement of the principle in Usited States v. Har-
riss, 347 U.S. 612, 617

The constitutional requirement of definite-
ness is violated by a criminal statute that fails
to give a person of ordinary intelligence fair
notice that his contemplated conduct 1s forbid-
den by the statute. The underlying principie
1s that o man shall be held eriminally respons-
ible for conduct which he could not reasonably
understand to be proscribed.

Similarly, in Connally v. General Construction (o.,
269 U.S. 385, 391, the Court declared:

That the terms of a penal statute creating a
new offense musgt be sufficiently explicit to in-

what sense—an individual should be deemed homosexual with-
in the intent of the statute, Such might be the case of an
mdividual who had had only a few, 1solated homosexual ex-
periences and did not regard himself as homosexual. There
is no ambiguity on this score here, however (see pp. 49-52, infra).
Moreover, problems of definiteness of this nature would remain
even. 1f Congress specified *“homosexuality” as a separvate
oround of excludability.
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form those who are subject to it what conduct
on their part will render them liable {o its pen-
altles, is a well-recognized requirement, conso-
nant alike with ordinary notions of fair play
and the settled rules of law. And a statute
which either forbids or requires the doing of an
act in terms so vague that men of common m-
telligence must necessarily guess at its mean-
ing and differ as to its application, violates the
first essential of due process of law.

And in many other decisions the Court has similarly
stressed that the ‘“constitutional requirement of defi-
niteness’ in a statute (United States v. Harriss,
supra, 347 U.B. at 617) flows from the fact that it is
the function of the statute to serve as a guide for
conduet.”

Although the principle 1s primarily assoclated with
eriminal actions, it has also heen invoked in civil
suits. See, e.g., Small Co. v. American Sugar Refin-

ing Co., 267 U.S. 233, 239; Miller v. Strall, 239 U.S.

2 See, e.g., dMishlzn v. New XYork, 383 U.S. 502, 506-507;
Bouie v. Oity of Columbia, 378 U.S. 347, 350-355; Wright v.
Georgia, 878 U.S. 284, 293; Cramp v. Board of Public In-
struction, 368 U.S. 278, 287; Roth v. United States, 354 TU.S.
476, 491-492: Waitkins v. United States, 35+ U.S. 178, 208;
Urited States v. Cardiff, 84L U.S. 174, 176-177; United Staies
v. Spector, 343 U.S. 169, 171~172; Boyce Motor Lines v. United
States, 342 U.S. 337, 340; Winiers v. New I ork, 333 U.5. 50T,
b15-520; Musser v. Utah, 333 U.S. 93, 96-97; United Stafcs
v. Petrillo, 332 U.S. 1, 5-8; Serews v. United States, 3256 U.S.
91, 101-104; Chaplinsky v. New Hampshire, 315 U.S. 568, 573
67ds United States v. Bagen, 314 U.S. 513, 523-524; Lanzetta
v. New Jersey, 306 U.S. 451, 453-458: Herndon v. Lowry,
801 U.S. 242, 261-264; Undted Siates v. TWurzbach, 280 U.S.
396, 899; United States v. Cohen Grocery Co., 255 U.S. 81,
89-93; Omacchevarria v. Idaho, 246 U.S. 343, 348,
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4:26 434, The prineiple, however, is the same in béth
eontexts——that leglslatlon demgued to control conduct
must be definite enough to sive adequate guidance.?

The rule that one is entitled to know, before one
acts, what conduct the law forbids or requires has no
application to the present situation. Here, as in
Fleutt, the statutott'y ground for expulsion was not
conduct by the alien afferd entry, but his condition ot
the time of entry. The relevant provision, as the ma-
jorrty below observed, ‘‘was never designed to regu-
late conduct; its function was to exclude aliens POos-
sessing certain characteristics”” (R. 41; emphasis the
court’s). Congress has plenary authority to make
rules and regulations for the admission of aliens and
to establish eategories of aliens who shail be excluded
or deported. Harisiades v. Shaughnessy, 342 U.S.
580; Carlson v. Landon, 342 U.S. 524; Knauff v.
Shoughnessy, 338 U.S. 537; Fong Yue Ting v. United
States, 149 U.S. 698; The Chinese Ezclusion Case, 130
U.S. 568L. This authority includes the power to ex-
clude aliens applying for admission whom Congress
deems undesirable because of some mental or physi-

?8 Thus, In 8mull Co. v. American Sugar Refining Co., supra,
the Court stated (267 U.S. at 239) :

The defendant attempts to distinguish those cases
(prior decisions of the ‘Court holding legislation invalid
on grounds of vaguen e»ss] becanse they were criminsal
prosecutions., But that is not an adequate distinction.
The ground or principle of the decisions was not such
as to be applicable only to criminal prosecutions. It
was not the criminal penalty that was held invalid, but
the exaction of obedience to a rule or standard which
was so vague and indefihite -as really to be no rule or
standard at all, * * *
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cal condition, and to direct their deportation if their
inadmissibility is diseovered only after entry has been
effected.” Section 212(a) (8 U.S.C. 1182(a)) is in
larece measure a catalog of sueh disquabifying condi-
tions.*® These provisions of the statute are 1n no
sense guides to conduct. Therefore, the applhcation
to them of the principle requiring definiteness 1n be-
havior-governing legislation is unjustifiable.

It is the duty of the administrative authorities in-
quiring into an alien’s admissibility fo determine
whether he is afflicted with any of the designated con-
ditions; and if they have any doubt as to the meaning
of any statutory term employed, there 1s no reason
why they should not look to any available souree—in-
cluding the legislative history of a particular provi-
sion—to ascerfain more precisely the legislative intent.
If the issue arises, as here, in a deportation pro-
ceeding based on excludability at time of entry, the
Inquiry 1s the same: Is the alien within a class which
Congress has declared to be madmissible? The de-

2¢ Bven those critics who have questioned the power of Cong-
ress to deport aliens for post-entry activities do not doubt that
aliens Inadmisstble nt the time of entry may properly be ex-
pelled later. See, e.g., Hesse, The Constitutional Ntatus of the
Lawfully Admitted Permanent Lesident Alien, 68 Yale L.J.
1578, 1580, 69 Yale L.J. 262 (1959); cf. Boudin, The Setiler
Within Our Gates, 26 N.Y.U. L. Rev. 266, 26 N.Y.U. L. Rev.
451, 466—167, 26 N.Y.U. L. Rev. 634, 656-657 (1951).

** In addition to aliems afflicted with psychopathic personulity,
Section 212(a) requires the exclusion, for example, of “men-
tally retarded” persons, the “insane,” those who have had *one
or more abtacks of insanity,” those suffering from “a mental
defect,” “narcotic drug addicts,” “chronic alcoholics,” and those
suffering from “any dangerous contagious disease.”
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portation provision of Section 241(a) (1), here geared
to imadmissibility under Section 212(a) (4), requires
the defermination of only one question: What was the
alien’s condition at the time of entry? If it is found
that the alien was then afflicted with psychopathic per-
sonality in the sense that Congress used the term, de-
portability is established.

The Ninth Cireuit, in the Flewuti decision, sought to
avold the conclusion that Sections 212(a)(4) and 241
(a) (1), since they do not purport to govern behavior,
need not provide clear warning to aliens excluded or
deported by pointing out that, “[w]hile the post-entry
conduct [of Hleuti] was not itself the ground of de-
portation,” such conduct “was used as evidence of a
pre-entry deportable condition”. It reasoned that
since, ‘‘[1]nsofar as the record réveals, continuance
of ‘homogexual practices after Hleuti entered this
country * * ¥ was not compulsive, but was a matter
o1 choice,”” he might not have engaged in such prac-
tices in this country had he been adequately warned by
the statute that ‘‘harsh results’” (deportation) might
follow 1f he did not refrain from such conduct. 302
F. 2d at 656. The same argument is urged by the pres-
ent petitioner (Pet. Br. 16).*

The Ninth Circuit recognized, of course, that
Ifleuti’s post-entry conduct was not the basis for his

26 Similarly, Judge Moore, in his dissent in the instant case,
reasoned that “[h]ad the petitioner known that sexual deviation
at the time of entry would be automatic grounds for exclusion,
there 1s considerable reason to believe that he could have
modified his behavior [in this country] so that he could not be
considered a deviate at the time of entry” (R. 48).
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deportation, but only evidence of his excludable con-
dition at the time of entry. Thus, what the court did
was to extend—in a way which we believe fo be un-
precedented—the doctrine of unconstitutional vague-
ness to protect an alien from inadvertently furnishing,
by his post-admigsion behavior, evidence relating to
his condition at time of entry. Under this theory it
would be impermissible for the authorities to consider
any evidence of an alien’s post-entry acts, reflecting a
homosexual condition at entry, which he might not
have performed had he had warning of their eviden-
tial significance. Thus, such post-entry evidence as a
letter, written by the alien, describing some aspect of
his pre-entry homosexual conduct, or evidence of treat-
ment for his afflietion, voluntarily undertaken since
enfry, or statements made to employers, revealing his
continuing condition, would have to be excluded for
precisely the same reasons whieh, in the view of the
court, rendered Hleuti’s post-entry homosexual con-
duct itself madmissible.

But, we submit, the vagueness doetrine is a eanon of
fairness whose purpose 18 to insure that no person
shall incur a sanction, eivil or eriminal, for failure to
conform his conduet to a statutory rule of action seek-
ing to regulate hig future behavior, unless the com-
mand of the statute is sufficiently clear that persons of
normal intelligence will know what conduct 1s fox-
bidden and what is allowed. It is not a device fo
enable an individual afflicted with a condition that if
discovered would have barred his admission to this
country so t0 conduet himself as to avold making his
condition known to the administrative anthorities.



