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Statement of Question Presented

1. Is the term “aiflicted with psychopathic personality”
so vague when construed to encompass consensual homo-
sexual activity as to deprive petitioner of liberty without
due process of law?






111

INDEX
PAGE
Statement of Question Presented .o i
Interest Of ATNICL oo e e e e e e e e e 1
SEALIEE TV OV O oot a e e e e 2
50§ 010 15 (6% L0 ) ¢ RSy 2
N TC DR 8 03 3

I. The term *“psychopathic personality” is so
vague when construed to cover consensnal
homosexual activity as to deprive petitioner
of his right to due process of law under the

Fifth Amendment oeeeeeeeeeeeeeeeeaeee O

1. The term ‘“psychopathic personality” af-
forded no warning to Boutilier that con-
sensual homosexual activity is a deport-
able offense e 3

2. The term “psychopathic personality” ai-
fords no adequate standard to guide gov-
ernmental officials in their application of

the StalULe e e 10

II. Boutilier has sustained a direct and particular
injury as a result of the vagueness of the stat-
utory term ‘“psychopathic personality” .......... 11

1. Boutilier sustained a direct injury as a
result of the statute’s wvagueness, since
post-entry conduet was relied upon in
ordering his deportation .c.ccceeeeeceeceecceccne. 12



1V
PAGE

2. Boutilier sustained a direct injury as a
result of the statute’s vagueness, since
he was unable to conform his pre-entry
conduct to any reasonably ascertainable
StANAATA et 14

3. Boutilier sustained a direct injury as a
result of the statute, since his constitution-
ally guaranteed procedural safeguards
were vitiated by the statute’s vagueness ... 15

(a) Privilege Against Self-Inerimination .. 15

(b) Due Notice of Charges ..cceceeeee. 17
() Right to Reasonable Certainty When
Dealing With the Government .......... 18

4. Boutilier has standing to attack the vague-
ness of the statute as a member of the

regulated elass . 18
O O USTON coeemeemeeocoomecascoeemcemmemsmeammamceemecenssansaeeeemnnssssmensrenns 1%
APPENDIX—tatute InVOoIvVed oo, 1a

Tasre or AvreoriTiEs CIrTeD

Cases:
Baggett v. Bullitt, 377 U. 8. 360 (1964) ...ccoeevreeee.. 10
Beauharnais v. Ilhnois, 343 U, S. 250 (1952) oo 10

Bouie v. City of Columbia, 378 U, S. 347 (1964) ....... 3, 9-10
Bufalino v. Holland, 277 I*. 2d 270 (3rd Cir., 1960} .... 16



PAGE

Connolly, Commissioner v. (General Construetion Com-

pany, 269 U. 5. 382 (1926) e 3, 10
Cramp v. Board of Public Instruction of Orange

County, 368 U. S. 278 (1961) oo 10,11, 19
DelLucia v. Flagg, 297 F. 2d 58 (7th Cir., 1961) ............ 16

Fleut: v. Rosenberg, 302 F. 2d 652 (9th Cir., 1962),
remanded on other grounds, 374 U. 5. 449 (1963) _.8,9, 12

Hirsch v. Immigration and Naturalization Service, 308

E. 2d 562 (9th Cir., 1962) e LT
Jordan v. DeGGeorge, 341 U. S. 223 (1951) e 4, 7
Kimm v. Rosenberg, 363 U. S. 405 (1960) .. 16
Kwong Hai Chew v. Colding, 344 U. S. 590 (1953) ........ 16
Lanzetta v. New Jersey, 306 U, S. 451 (1939) ... 1,3, 9

MacLeod v. Immigration and Naturalization Service,

327 F. 2d 453 (9th Cir., 1964) e 17
Minnesota ex rel. Pearson v. Probate Court of Ramsey

County, 205 Minn. 545, 287 N. W. 297 (1939), aff’d

309 U. 8. 270 (1940) e 4
Mutual Life Insurance Company of New York wv.
Frost, 164 F. 2d 542 (1st Cir., 1947) e 5

O’beirene v. Overholser, 193 ¥. Supp. 652 (D. D. C,,
061 S 7

Quiroz v. Neelly, 291 F. 2d 906 (5th Cir., 1961) ooo..... 3



PAGE
Raley v. Ohio, 360 U. S, 423 (1958) e 5, 9
Sherman v. Hamilton, 295 F. 2d 516 (1st Cir., 1961),

cert. den. 369 U. S. 820 (1962) oo 16
United States v. Flores-Rodriguez, 237 F. 2d 402

(2nd Cir., 1956) .. .. 8
United States v. Gﬂl 20-:-1: I‘ 2d 740 (7 th Cn 1953) 6
United States v. Harriss, 347 U. S. 612 (1954) ........... 9
United States v. Spector, 343 U. S. 160 (1992) ........... 9
Winters v. New York, 333 U. 8. 507 (1948) ceeieeeeeeee 10
‘Wright v. Georgia, 373 U. S. 284 (1963) e 3
Constitution:

Fifth Amendment -ooeeeeeeeeeeeeeeeeeeeeenena1, 3, 16, 17
Statutes:

Immigration and Nationality Aect of 1952:
Section 212(a)(4)

Section 241(a) (1)

Maiscellaneous:

Amnsterdam, The Vagueness Doctrine in the Supreme
Court, 109 U. of Pa. Law Rev. 67 (1960)

Note, HExelusion of Aliens as Psychopaths, 68 Yale
L. J. 985 {1989) oo eenceseeeseneeee

Curran & Mallinson, Psychopathic Personality, 90
Jour. Mental Sei. 266 (1944) 7

----------------------------------------



Vil

Guttmacher, Diagnosis and Etiology of Psychopathic
Personalities as Perceived in Our Time, in Current
Problems in Psychiatric Diagnosis (Hoech & Zubin

1) TR L2 S T 1 S

Noyes, Modern Clinical Psychatry (3rd Ed.—1941),

Tappan, Sexual Offenses and Treatment of Sexual Of-
fenders in the United States, 500, 507 (Radzinowies

1 O 1Y O YOO

Report of General Counsel of Immigration and Nat-
uralization Service, Comments on 8. 3465, File No.

56190 /118 oo

PAGE

Report of Public Health Service on the Medical As- -

pects of H. R. 2379, in H. B. Rep. No. 1365, 82nd
Cong. 2nd Sess., 46-47 (1902) e






Supreme Tourt of the Hnited States

JAaNUARY TErM, 1967

No. 440

Crive MicHAEL BOUTILIER,
Petitioner,

—against—

THE IMMIGRATION AND NATURALIZATION SERVICE,

Respondent.

BRIEF OF AMERICAN CIVIL LIBERTIES UNION AND
NEW YORK CIVIL LIBERTIES UNION,
AMICI CURIAE

Interest of Amici

The American Civil Laberties Union and its New York
affiliate, the New York Civil Liberties Union, are organiza-
tions dedicated to the profection of individual rights guar-
anteed by our Constitution.

The case at bar presents novel and difficult questions con-
cerning the constitutionally protected right of a person “to
be informed as to what the state commands or forbids.”?

This brief is submitted in the belief that this case pro-
vides an opportunity for the Court to clarify the intimate
nexus which exists befween the procedural safeguards guar-
anteed by the Fifth Amendment, such ag the privilege
agalnst self-inerimination, and the government’s obligation

* Langetto v. New Jersey, 306 U. S. 451 (1939) at p. 453.
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to define with reasonable clarity the nature of proseribed
substantive conduet.

In addition, this brief is submitted in the belief that this
Court should consider the vital question of the application
of deportation statutes to conduct which does not endanger
the public safety. Where conduet, like that in which peti-
tioner was engaged, is private and consensual, without any
act of aggression towards the community, no interest of the
state 1s threatened.

‘The written consent of the parties to this amicus appear-
ance has been obtained and filed with the Clerk of the Court.

Statute Involved

The statute involved is set forth as an Appendix to this
Brief.

" Introduction

Clive Michael Boutilier, an alien permanently residing in
the United States for over ten vears, has been ordered to
leave this country because he was “afflicted with psyeho-
pathic personality” at the time of his entry on June 22,
1999, 1n that he had engaged in consensual homosexual
activities between the ages of 14 and 32.

The Immigration and Naturalization Service predicates
its deportation order upon the premise that evidence of
homosexual aetivity is sufficient to establish the affliction
“with psychopathic personality” which renders an alien
excludable and hence subject to summary deportation at any
time. Immigration and Nationality Act of 1952, 66 Stat.
163; Title 8, U. 8. Code Section 212(a)(4) and Section
241.(a) (1) [8 U. ». Code {1182 and $1251(a)(6)].
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It 1s the government’s contention that Congress intended
the statutory term “psychopathic personality’” to inélude
within its purview all manifestations of homosexunal ac-
tivity. If the term ““psychopathic personality” is construed
in this manner, it 1s so vague as to give little or no guidance
as to the scope of ifs proseription and, therefore, any pun-
ishment meted ouf to Boutilier thereunder deprives him of
his liberty without affording him the comstitutionally re-
quired warning that his conduct was proseribed. H.g., Con-
nolly, Commassioner v. General Construction Company, 269
U. S. 385 (1926) ; Lansetta v. New Jersey, 306 U. S. 451
(1939) ; Bowie v. City of Columbia, 378 U. S. 347 (1964).

The issue, therefore, is whether the statutory term “af-
flicted with psychopathic personality” is sufficiently definite
to provide adequate guidance that all homosexual conduet

falls within ifs purview.

ARGUMENT

L.

The term ““psychopathic personality’’ is so vague when
construed to cover consensual homosexual aetivity as to
deprive petitioner of his right to due process of law un-
der the Fifth Amendment.

1. The term ““psychopathic personality’® afforded no warning
. to Boutilier that eonsensual homosexual activity is a

deporiable offense.

The void for vagueness doctrine takes as one of its basic
tenets that no man should suffer at the hands of the state
as a result of conduet which he could not reasonably un-
derstand to be proscribed. See, Amsterdam, The Vague-
ness Doctrine wn the Supreme Court, 109 U, of Pa. Law

Rev. 67 (1960); Bouie v. City of Columbia, 378 U. S. 347
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(1964). Thus, before punishment may be meted out under
a statute, the statutory language must afford reasonable
warning of the scope of its proscription. This Court held
m Jordan v. DeGeorge, 341 U. 8. 223 (1951), that, al-
though the “void for vagueness” doctrine ordinarily arises
m the context of eriminal prosecutions, it is fully appli-
cable to deportation statutes. The Court, however, in
DeGeorge determined that the phrase there at issue, “crime
involving moral turpitude”, had acquired a sufficiently
definite meaning through 60 years of judicial construction,
until there was reasonable certainty that it would encom-
pass the conduet then before the Court.

In contrast to the phrase at issue in DeGeorge, neither
the courts nor the medical profession have construed the
term ‘“‘psychopathic personality” to include consensual
homosexual conduect.

In Minnesota ex rel. Pearson v. Probate Court of Ran-
sey County, 200 Minn. 545, 287 N. W. 297 (1939), aff’d 309
U. S. 270 (1940), a Minnesota statute authorized the in-
voluntary committal of persons proven to be of a “psy-
chopathie personality”. The Supreme Court of Minnesota,
in upholding the constitutionality of the statute, construed
the term as follows:

“. .. the langnage of . .. the act is intended to include
those persons who, by an habitual course of misconduet
1n sexual matters, have evidenced an utter lack of
power to conirol their sexual impulses and who, as
a result, are likely to attack or otherwise inflict injury,
loss, pain or other evil on the objects of their unecon-
trolled and uncontrollable desire. It would not be rea-
sonable to apply the provisions of the statute to every
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person guilty of sexual miseconduet nor even to persons
having strong sexual propensities. Such a definition
would not only make the act mmpracticable of enforee-
ment and, perhaps, unconstitutional in its application,
but would also be an unwarranted departure from the
accepted meaning of the words defined.”

The United States Supreme Court held that it was bound
by Minnesota’s construetion of the statute and, when Im-
ited to those persons whose uncontrollable sexual 1mpulses
created a danger of physical harm to others, the ferm
“psychopathic personality” was not so vague as to be
unconstitutional.

In holding that the statute counld not be applied to “every
person guilty of sexual misconduct”, the Court in Pearson

unequivocally suggested that “psychopathic personality”
could not constitutionally be construed to encompass 1rreg-
ular and consensual homosexnal activity, the type for
which Boutilier now faces deportation. Cf. Raley v. Chio,

360 U. S. 423 (1958).

In Mutual Isnfe Insurance Company of New York v.
Frost, 164 F. 2d 542 (1lst Cir., 1947), the court was called
upon to determine whether an insured qualified for in-
surance disability payments., The court gquoted medical
testimony to the effect that one manilestation of a *con-
stitntional psychopathic personality’” was an 1nability to
cope with a hostile environment created by one’s own
blunders. The picture of Boutilier which emerges from
his psychiatrists’ reports is far from that of a person
unable to cope with a hostile environment. Dr. Edward F.
Falsey, a psychiatrist whom Boutilier consulted in 1964,

reported:
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“Tvidently of good intelligence, this patient is working
steadily as a building maintenance man for Kenilworth
Company at 161 Kast 42nd Street. Iarlier, he served
at [sic] attendant and companion to a man who was
mentally ill and the patient performed responsibly in
the role of companion.” KExhibit 6; Transeript of
Record, p. 13.

Dr. Montague Ullman, Director of Psychiatric Services

at Maimonides Hospital of Brooklyn, whom Beoutilier con-
sulted in 1965, stated:

“Mr. Boutilier has made a good work adjustment in
this country. He has held his current job for three
yvears as a mainfenance worker with a copper concern.
He is well liked, conseientious about his work and con-
cerned with doing a very good job.” Exhibit 7; Tran-
seript of Record, p. 15.

Certainly, his conduct would not seem to a reasonable man
to fall within the criteria of “psychopathic personality”
enunclated in If'rost, supra.

In United States v. Gill, 204 F. 2d 740 (7th Cir., 1953),
a “psychopathic personality” was defined as:

“. .. an unstable personality, with a tendeney to epi-

sodic conflicts with the environment, which can oceur
in a violent manner, and which repeat themselves
periodically all during a person’s life.”

Again, this definition could not have afforded any warning
to Boutilier, whose conduct never exlubited the slightest
tendency fo violence, that his irregular and consensual
Liomosexual activities might brand him as a “psychopathie



(f

personality”. See also, O’beiwrene v. Overholser, 193 T,
Supp. 6562 (D. D. C., 1961).

No single construection of the ferm “psychopathic per-
sonality” emerges from these few judicial attempts at
defimtion, What does emerge quite clearly, however, is
the conclusion that Boutilier’s conduct would not have
been included under any of them. In contrast to Jordan
v. DeGeorge, 341 U. 5. 223 (1951), the reported judicial
constructions of the phrase afforded no warning that
Boutilier’s conduct was conclusive evidence of a “psycho-

pathic personality”.

If we turn from a legal fo a medical context, we again
find that no coherent definition of “psychopathic person-
ality” 1s apparent.? What is apparent, however, is a gen-
eral consensus that irregular and consensual homosexual
activity will not justify a diagnosis of “psychopathic per-

2 “Psychopathic personality . . . is considered by many to be a
meaningless designation. . . .” Noyes, Modern Clintcgl Psy-
chratry, 3rd Rd. 1941, p. 410.

“The only conclusion that seems warrantable is that, at some
time or other and by some reputable authority, the term psy-
chopathic personality has been used to designate every con-
ceivable type of abmormal character.” Curran & Mallinson,
Psychopathic Personality, 90 J. Mental Sei., 266 (1944), at

p. 278.

“At present, the diagnosis of a psychopathiec personality is
practically meanmgless 7 Guttmacher: Dagnosis and Etwlogy
of Psychopathic Personalities as Perceived in Our Time, in
Current Problems wn Psychiairic Diagnosis (Hoeh & Zubm

Ed. 1953), 139, 154.

“. . . consensus is impossible in the no-man’s land of psycho-
pathic personality.” Tappan, Sezual Offenses and Treatment
of Sexual Offenders in the United States, in Sexual Offenses,
500, 507 (Radzinowics Ed. 1957).

See also, Note, Haclusion of Aliens as Psychopaths, 68 Yale L. J.

935 ( 1959)
The United States Public Health Servme which now contends

that “psychopathic personality” includes all forms 0f homosexual
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sonality”. Fleuti v. Rosenberg, 302 I'. 2d 652, 677 (n. 14)
(9th Cir., 1962), remanded on other grounds, 374 TU. &.
449 (1963).

Notwithstanding the fact that neither the courts nor the
medical profession had ever defined “psychopathic per-
sonality” 1n a manner which would encompass Irregular
and consensual homosexual activity, the government con-
tends that the legislative history of the phrase makes it
clear that Congress intended it as a ‘“‘term of art”, en-

compassing all forms of sexual deviation.® Quiroz v. Neclly,
201 I, 2d 906 (5th Cir., 1961); Unuted States v. Flores-
Rodriguez, 237 . 2d 405 (2nd Cir., 1956).

activity, itself considered the ferm vague and indefinite, stating in
1952 :

“Although the term psychopathic personality is vague and
indefinite, no more appropriate expression can be suggested
at this time.” Report of Public Health Scrvice on the Medical
Aspects of H.E. 23793, m H.R. Rep. No. 1365, 82nd Cong.
2nd Sess. 46-47 (1952).

The General Counsel of the Immigration Service, in his report
to Congress on the term “aliens afflicted with a psychopathie per-
sonality” (File No. 56190/113—Comments on S. 3455) (on file in
Supreme Court Library) stated:

“The drafters of the bill are attempting to clarify the meaning
of the latfer term in the 1917 Act [constitutional psychopathic
mferiority] by the use of a more modern expression. The

* 1917 term has given rise to many difficulties in the past
because it is vague and does not describe a condition which
i1s easlly susceptible of definition or diagnosis. The Service
has some doubt that the new term ‘psychopathic personality’
used in this bill will prove any more readily susceptible of
application than the term in the 1917 Act.”

$If that is what Congress actually intended, it is unfortunate
that a more deseriptive phrase such as “sexual deviate” was not
utilized. In faet, in 1965, Congress amended Section 212(a)(4)
to include “sexual deviation” as a ground for exelusion. The ease
with which the proseribed activity was capable of deseription

makes it all the more regrettable that adequate draftsmanship was
not utilized 1n 1952,
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Of course, 1if the phrase “psychopathic personality” is
unconstitutionally vagune, reliance upon precise legislative
history cannot cure the constitutional defect. Fleuwir v.
Rosenberg, 302 F. 2d 652 (9th Cir., 1962), remanded on
other grounds, 374 U. 8. 449 (1963); Umnited States v.
Harriss, 347 U. S. 612 (1954); Unsted States v. Spector,
343 U. S. 169 (1952). For Congress to ascribe an unex-
pected meaning to a phrase which had never before borne
such meaning is an exercise in legislative eryptography,
connoting one set of meanings to the public at large, but
another infinitely broader set of meanings, to the favored
few having access to the statute’s legislative history. Cf.
Raley v. Ohio, 360 U. S. 423 (1958).

In Bowie v. City of Columbia, 378 U. S. 347 (1964), this
Court condemned as void for vagueness an interpretation
of South Carolina’s trespass statute which gave to the
words of that statute a meaning which a reasonable man
could not have been expected to anticipate. The action of
the Federal government in aseribing to the statutory
phrase “psychopathic personality” a meaning so broad
that a reasonable man could not by consulting judicial
or medical definitions have been expected fo anticipate it,
must be equally repugnant to the Constitution.

The principle enunciated in Lanzetia v. New Jersey,
306 U. 8. 451 (1939), that

“No one may be required at peril of life, liberty or
property to specmlate as fto the meaning of penal
statutes. All are entitled to be informed as to what
the state commands or forbids.” [306 U. S. at 4537 .

has been reaffirmed by this Court in the recent cases of
Wright v. Georgra, 373 U. 5. 284 (1963) ; Boure v. City of
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Columbia, 378 U. S. 347 (1964) ; Cramp v. Board of Public
Instruction of Orange Cowniy, 368 U, S. 278 (1961); and
Baggett v. Bulltt, 377 U. 8. 360 (1964). Today, more than
ever, In a complex and often bewildering society, the state
must be required to define with reasonable precision the
burdens and responsibilities placed upon its subjects.

2. The term ‘‘psychopathic personality” affords no adequate
standard to guide governmental officials in their application
of the statute,

A gecond basic {enet of the void for vagueness doetrine
1s that no government official may be vested with over-
broad diseretion to determine whether or not given conduct
falls within a penal statute. Such overbroad diseretion
would not only vest an official with the power to enact
law, as opposed to merely administering it, but it also
would reander adeguate judicial review of his conduct all
but impossible. Commolly, Commaissioner v. General Con-
struction Company, 269 U. 5. 385 (1926).

In Beavharnais v. Illinots, 343 U. S. 230 (1952), this
Court recognized that a statute which created offenses so
ill-defined that judges and juries in applying the statute
could not draw from it adequate standards to guide them

would violate the Constitution. See also, Winters v. New
York, 333 U. S. 507 (1948).

The principle that adequate guidance must be afforded
to government oficials charged with a statute’s enforce-
ment 18 designed to protect against the arbitrary and un-
equal enforecement of penal statutes. If “psychopathie per-
sonality” may be construed to encompass consensual homo-
sexuality, 1t may also be apphed, by individual Immigration
officials, to other forms of non-conforming conduet, such as
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promiscuity or unemployment. The possibility that gov-
ernment officials may be empowered under this vague
phrase to enact their individual code of morality into law
is clearly sufficient to establish the unconstitutional vague-

ness of the phrase at issue.

IL,

Doutilier has sustained a direct and particular injury
as a result of the vagueness of the statutory term ““psy-
chopathic personality”.

Although the Court below was troubled by the obvious
vagueness problem inherent in the phrase “psychopathic
personality”, a majority reasoned that since much of the
conduct which serves as the basis for Boutilier’s deporta-
tion occurred prior to his entry into this country, the
statute’s vagueness could have in no way prejudiced him.

In COramp v. Board of Public Instruction of Orange
County, 368 U. S. 278 (1861), a teacher attacked the pro-
visions of Florida’s lovalty oath statute. He swore that he
had never participated in any activity mentioned by the
oath, but, nevertheless, objected to it on prineciple. This
Court, reversing the Supreme Court of Florida, found that
petitioner possessed standing to attack the vagueness of the
statute, since he was “immediately in danger of sustaining
some direct injury as the result of the statute’s enforce-
ment.” 368 U. S. at pp. 282-283. Boutilier should likewise
possess standing to assert his constitutional objection.
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1. Boutilier sustained a direct injury as a result of the
statute’s vagueness, since post-enlry conduet was re-
lied upon in ordering his deportation.

To the extent that his post-entry conduet was relied upon
by the government in ordering Boutilier deported, he suf-
fered the classic injury against which the vagueness doe-
trine is designed to protect, in that conduet which Boutilier
could not reasonably have known was proscribed by the
Federal government, 1s being used by 1t as the basis for
his deportation.

The Court below found that post-entry conduct was not
a, substantial factor in determining Boutilier’s deportability.
It distinguished fleutr v. Rosenberg, 302 T. 2d 652 (9th
Cir., 1962), remanded on other grounds 374 U. S. 449 (1963),
on the ground that the examining officer in that case had
relied heavily upon post-entry conduet. It seems incredible
to suggest, however, that, if Boutilier had lived a life of
impeccable conventional morality between 1955 and 1964,
the post-entry years, the government would have initiated
its deportation proceedings. It would be the purest fiction
to suggest that pre-1955 behavior alone motivated the gov-
ernment 1n ordering Boutilier deported. The reality of
the sitfuation, as confirmed by the record below, is that his
conduct after entering this country was a major factor
in a finding that Boutilier was “afilicted with psychopathic
personality”.

In the Record of Sworn Statement, dated January 13,
1964 (Transeript of Record, pp. 1-10), Boutilier was inter-
rogated extensively about his conduet in this country. In
fact, this examination was divided roughly evenly between
Boutilier’s pre- and post-entry conduet. The Certification
by the Public Health Service on January 20, 1964 that
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Boutilier was a “psychopathic personality” was based solely
upon this interrogation, and there is absolutely no indica-
tion that Boutilier’s post-entry behavior was not weighed
equally with his pre-entry behavior in determining whether
he was “afflicted with psychopathic personality”. (See Iix-
hibit 4—Certification of U. S. P. H. S., Transcript of Rec-
ord, p. 11.) F

Finally, the Decision of Special Inquiry Officer, dated
Aungust 5, 1965, indicates that Boutilier’s post-entry con-
duct was highly relevant in determining his deportability.
The Special Inquiry Officer stated:

“ .., .1f the United States Public Health Service doefors
who issued the certificate of January 17, 1964 were
to appear in the course of these proceedings for ex-
amination, they would testify that [Boufilier] prior
to his arrival in 19556 and subsequeni thereto wumtil
date has been a sexual deviate of the homosexual

type. . . .7 (ltaliecs added.)

* X ¥ * #:

“ ... After his entry into the United States on June 22,
1955 he continued to have homosexual relations with
other men with about the same frequency as before.
For about seven years since his arrival in the United
States he shared an apartment with another man of
homosexunal inclination with whom he also had homo-
sexual relations.” (Transcript of Record, pp. 23-24.)

Since (1) Boutilier’s interrogation, (2) his certification
as a psychopathic personality and (3) the decision of the
Special Inquiry Officer as to his deportability all rested
heavily upon activities performed after Boutilier’s entry
into this country, he is being deported as a result of con-
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duet which the statute mever warned him was forbidden.
He, therefore, must possess standing to attack the statute’s
constitutionality.

2. Boutilier sustained a direct injury as a result of the
stalute’s vagueness, since he was unable to conform
his pre-entry conduct to any reasonably ascertainable
standard,

BEven if Boutilier’s post-eniry conduct were not a sub-
stantial factor in his deportation, he would possess standing
to attack the vagueness of this statute because of the
adverse effects of the statute’s vagueness on his behavior
in Canada prior to 1955. Judge Moore, dissenting below,
stated:

“Had [Boutilier] known that sexual deviation at the
time of entry would be antomafic grounds for exclu-
sion, there i1s considerable reason to believe that he
could have modified his behavior so that he could not
be considered a deviate at the time of entry. He was
young, intelligenf, and responsible, While he had en-
gaged in homosexual acts from the age of 16 to the
age of 21, he had also had sexual relations with women
three or four times during this period.

» = ¥ » *

“In brief, [Boutilier] has been deported because of
the existence at the time of his entry into this country
of a psychological condition which he probably would
have been able to correet had he had any reasonable
warning that the existence of the condition could serve
as a basis for execlusion or, still more drastie, for
deportation after enfry. He received ne wamning, I
agree with the Ninth Cireuit that to uphold a deporta-
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tion order under these circumstances 1s repugnant to
due process.” [Citations omitted.] (Transcript of

Record, pp. 32-33.)

In addition to depriving Boutilier of any opportunity
to reform prior to his entry into this country, the statute’s
vagueness lulled him into believing that he was eligible
for the benefits of residence and, eventually, citizenship in
the United States. Relying upon this notion, Boutilier left
his native land and emigrated to this country. Now, more
than ten years later, the government informs Boufilier that
his reliance was misplaced, and that, in fact, he was never
eligible to reside here. At the very least he must possess
standing to ask this Court whether the frustration of that
reliance by the government deprives him of his constitu-

tional guaranty of due process of law.

3. Boutilier sustained a direct injury as a result of the
statute, since his econstitutionally guaranteed pro-
cedural safeguards were vitiated by the statuile’s

vagueness.

Iinally, the vagueness inherent in the statutory phrase
“psychopathic personality” not only failed to provide a
sufficient yvardstick against which Boutilier could measure
his substantive conduect, but it also invidiously undercut
the rudimentary procedural safeguards which are guar-
anteed to permanent resident aliens by the Constitution.

(a) Privilege Against Self-Incrimination

The information which eventually led to Boufilier’s de-
portation order was voluntarily disclosed by him to the
government in connection with his application for citizen-
ship in September 1963, when Boutilier candidly informed



16

an examimer that he had been arrested on a morals charge
(later reduced to simple assaulf and ultimately dismissed
ror non-prosecution) in 1959. The examiner relaved this
information to his superiors and the investigation re-
sulting in Boutilier’s deportation order was launched., At
the time Boutilier blurted out this damning information he
had no reason to suspect that the exclusionary term “psy-
chopathic personality” would encompass his irregular and
consensual homosexual activity. The statute completely
failed to warn Boutilier that the facts which he gratui-
tously revealed to the government might subsequently serve
as the basis for governmental sanctions against liim. The
statute’s vagueness, therefore, acted to vitiate Boutilier’s
constitutionally protected right to refrain from offering
ineriminating evidence about himself to the government,
because the proseribed conduet was so vaguely defined
that he could not Imow that the evidence which he was
divuiging could be ineriminating.

A permanent resident alien possesses the right te invoke
the proteetion of the Fifth Amendment in connection with
a2 deportation proceeding. Kwong Hai Chew v. Colding,
344 U. 8. 890 (1983); DeLucia v. Flagg, 297 T. 24 58
(7th Cir., 1961); Sherman v. Hamilton, 295 F. 2d 516 (1st
Cir., 1961), cert. den. 369 U. 8. 820 (1962); Bufalino v.
Holland, 277 ¥. 2d 270 (3rd Cir., 1960) ; see also, Kimm v.
Rosenberg, 363 U. S. 405, 408 (1960) (dissenting opinion).
It is a cruel hoax fo assure a permanent resident alicn
that he need not reveal information which could lead to
his deportation, and, at the same time, define the offense
punishable by deportation so vaguely that he is unable to
ascertain whether information revealed by him might be
the basis for deportation. Yet that is precisely the situa-
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tion in which Boutilier was placed. His right to claim the
privilege against self-incrimination was vifiated because
the statute under which he is being deported never even
warned him that he was in danger of Inerimination.

(b) Due Notice of Charges

In addition to vitiating Boutilier’s Fifth Amendment
right to elaim the privilege against self-inerimination, the
statute’s vagueness deprived him of his constitutional right
to receive clear notice of any charges against him which
might be the basis for his deportation. In Hirsch v, Im-
megration and Naturalizotion Service, 308 ¥, 2d 562 (9th
Cir., 1962) and MacLeod v. Immigration and Naturalization
Service, 327 K. 2d 453 (9th Cir., 1964), the Courts reaifirmed
the right of a permanent resident alien to be fully aware
of any charges against him punishable by deportafion, so
that an adequate defense might be prepared. However,
because the statute gave him no warning that his conduet
was proscribed, Boutilier was never in a position to as-
certain with any clarity the nature of any charges against
him until after his imterrogation on January 13, 1964.
Yet it was precisely this interrogation which was the sole
basis of his being branded a “psychopathic personality’
by the United States Public Health Service on January 20,
1964, The statute’s vagueness, therefore, deprived Boutilier
of any opportunity to prepare and present an adeqguate
defense, either legal or medical, at the very hearing which
ultimately led {o his deportation.
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(¢) Right to Reasonable Certainty When Dedling
With the Government

Finally, the statute’s vagueness deprived Boutilier of
his right, basic to any society based upon free choice, to
be reasonably aware of the consequences of any activity
involving the state. At the heart of the void for vagueness
doctrine is the realization that predictability in one’s deal-
ing with the state is one of our most fundamental rights.
This element of predictability was wholly lacking in Bou-
tilier’s dealing with the government. What commenced in
1963 as a petition for ecitizenship, terminated in 1964 with
an order for deportation. Boutilier was entitled to some
statutory warning that Ins request for a more desirable
mmmigration status could result in his deportation. No
such statutory warning was ever afforded.

The emasculation of the procedural safeguards which
Boutilier has suffered as a result of the statute’s vague-
ness clearly establishes his standing to challenge its eon-
stitutionality.

4. Boutilier has standing 1o attack the vagueness of the
statute as a memher of the regulated class.

Since one of the basie purposes of the void for vague-
ness doctrine is the prevention of statutes so vague in
their scope as to constitute a danger of arbitrary and
unequal application, Boutilier, as a member of the class
subject to the statute’s regulation, has standing to question
whether the standards contained therein afford adequate
guidance to the government officials charged with the stat-
ute’s enforcement. In addition, the verv existence of a
deportation statute so vague in its scope inhibits all non-
conforming conduct on the part of permanent resident
aliens lest their particular conduct trigger the statute’s
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sanction. Cramp v. Board of Public Instruction of Orange
County, 368 U. 8. 278 (1961). Therefore, Boutilier, as a
member of the regulated class must have standing to de-
mand that this inhibiting statute be clarified.

CONCLUSION

The judgment below should be reversed and the order
of deportation dismissed.
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APPENDIX

Statute Involved

The relevant provisions of the Immigration and Na-
tionality Act of 1952 (66 Stat. 163; Title 8 U, S. Code),
provide 1n part:

“See, 212(a)(4) [8 U. 5. Code §1182] :

(a) Except as otherwise provided in this Aet, the
following classes of aliens shall be ineligible to receive
visag and shall be excluded from admission into the

United States:

H 3 3 s e

(4) Aliens affiicted with psychopathic personality,
epilepsy, or a mental defect.

See. 241(a) (1) [8 U. 8. Code §1251(a)(1)]

(a) Any alien in the United States (including an
alien erewman) shall, upon the order of the Attorney
(eneral, be deported who—

(1) at the time of entry was within one or more of
the classes of aliens excludable by the law existing

at the time of such entry;
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